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Yolo County D[strict Attorney
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Deputy District Attorney
301 Second Street
Woodland, California 9 5 69 5
Tel: (530) 666-8180

THE PEOPLE OF THE STATE OF
CALIFORNIA,

Plaintifl

vs.

EARL THOMPSON,
VALERY THOMPSON,

r'.qr' F. trr rF,

RECEIVED i'. 
".

Yolo County District Attcrney

SUPERIOR COURT OF THE STATE OF CALIFORNIA

COUNTY OF YOLO

Case No.: 13-3824

PRELIMINARY HEARING BRIEF

Date: November 25,2014
Time: 8:30 A.M.
Dept.3

Defendants.

I.

FACTS

Defendant Earl Thompson's contractor's license was revoked in 1995. (RT 250:14-16.)

For this reasoni Defendant Earl Thornpson was unable to receive another contractor's license.

(RT 251:2-6.) However, Earl Thompson wanted to run Russell/Thompson and obtain profitable

prevailingwage jobs. (RT 315 l-6,315:9-11,316:13-14.) ForRussell/Thornpsonto obtain

prevailing wage projects, they needed to have a contractor's license. (RT 31517-23.) Therefore

Defendant Earl Thompson, Defendant Valery Thornpson and James Russell conspired to

fraudulently obtain a contractor's license for Russell/Thompson. (RT 314-318.) Despite the fact

tlrat Earl Thornpson would be running the corporation, RT 316:13-23, his name did not appear

anyr,vhere on the Applications for Contractor's Licenses. (People's Exhibits 44-46.) For this
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reason, the Confractor's State License Board had no idea the corporation would be run by Earl

Thompson, an individual to whorn they would not grant a

actions. (RT 251:2-6.)

In the applications for the contractor's license, Valery Thompson and James Russell

made misrepresentations which further concealed their connection to Earl Thompson. Valery

Thornpson signed, under penalty of perjury, that she was not married to anyone who had their

contractor,s license revoked in the past. (People's Exhibits 44-46.) Sirnilarly, James Russell

signed under penalty of perjury, that he would be in charge of the operations of the company'

(People's Exhibits 44-46.) Instead, he was simply an employee. (RT 318:i3-16') Both were

fraudulent misrepresentations designed to hide Earl Thornpson's true involvement in the

corporation and allowed Russell/Thompson to obtain a contractor's license.

Despite the fact that the only way in which Earl Thornpson could legally use

Russell/Thompson's contractor's license was as an employee, RT 253:14-18, Earl Thompson's

duties were far more extensive. Earl Thompson was the manager in charge of the job site. (RT

259:17-20). He gave directions to the foreman and employees on what to do' (RT 259:17-20')

Earl Thonrpson also hired employees (RT 260:11-13 and 260:22-26), did payroll (People',s

Exlribit 22-3g),signed paychecks (People',s Exhibit 22-39),was the designated payroll officer

Russell/Thompson (people's Exhibit 11 and 15), signed the payroll reports for State Fund

(People's Exhibit 4! arrd 4Z),wasissued a company credit card (People's Exhibit 18), and was

authorized to pull building permits for Russell/Thompson (People's Exhibit 20). Additionally,

Earl Thompson signed the approxirnately $1.5 rnillion contract to work at UC Davis on behalf o

Russell/Thompson. (People's Exhibit 1 4).

Despite their legal obligation to pay their workers prevailing wages, Earl Thornpson

misrepresented the amount the workers were paid on the certified payroll reports which were

sigued under penalty of perjury. (People's Exhibit 22-39.) However, checks written by Earl

Thompson demonstrate he knew that his staternents on the Cerlified Payroll Repofts were

fraudulent. (Ihict.)Additionally, Valery Thompson was aware that the workers were being paid

contractor's license based on his prior

- Preliminary Hearing Brief 2-



1

2

J

4

5

6

7

8

9

10

11

t2

13

t4

15

t6

t7

18

I

2l

2

2

2

less tlran prevailing wage. (people,s Exhibit 21, RT 27g:25-2g0:16.) overall, the defendants

stole $633,1gg.55 of wages which were due to their workers' (RT 30:6-9')

During this time period, the defendants had worker's compensation insurance thlouglr

State compensation Insurance Fund. (RT 142:17-19.) Their policy required them to reporl the

payroll for all of their employees for all jobs. (RT 139:10-16.) However, the defendants

intentionally failed to report the majority of the payroll for the uc Davis project, resulting in the

defendants underpaying their insurance premium by $359,011.43. (People's Exhibit 42, RT

149:13-15,155:22-156:1.) Not only did the defendants fail to report payroll as required, they

misclassified workers, RT 28:1-3, failed to pay fringe benefits to the workers, RT 30:25-27,

failed to pay overthne to the workers, RT 31 :10-24,and failed to pay the training fund' which

caused aloss of $13,570.69 in training funds. (RT 30:22-24.) Allof these actions significantly

reduced their cost of doing business, allowing therr to substantially undertid profitable jobs,

including the UC Davis Project.

In Shasta County arrest warrants were issued on March 24,2Ol1 for Earl Thompson

(people,s Exhibit 7) andon March 24,2011 for Valery Thompson (People's Bxhibit 9) fot, inter

alia,theUC Davis conduct. people's Exhibit 8 shows that the case against Earl Thompson was

still pending on March 2l,2}l4,months after the artest warrant in Yolo County was issued'

people,s Exhibit 9 shows that the case against Vaiery Thompson was dismissed on September

22,2011.

Additionaily, valery Thompson submitted a change of address request to Redding

Electric, stating that her new address was in Louisville Colorado. (People's Exhibit 6') This was

done on Septernber 15, 2010. Earl Thompson filed a claim with the Labor cornmissioner of the

State of Califomia on April 25, 2071 , stating that he did not receive prevailing wages from

Russell Thornpson. (RT 31 :25- 33:1;People',s Exhibit 13.) In that claim, Earl Thornpson listed

his curent address was on s. wolff St., Denver colorado.2

- Prelirninary Hearing Brief 3-
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LorNrsANDAUTHoRITIEs Itlt_l
I t. Count 1: Penal Code 182(a)(4): Conspiracy to Defraud 

I

I Crlifomia Penal Code 182(a)(4) states "(a) If two or nrore persons conspire: ...(a) To 
I

I 
cheat and defraud any person of any ploperty, by any means which are in thernselVes criminal, orl

I 

to obtain money or property by false pretenses or by false promises with fi'audulent intent not to 
I

lperform those pfomises." In this case the defendants conspired to allow Earl Thornpson to 
I

ll
lcontract 

without a license by running Russeli/Thompson and thereby fraudulently obtain the 
I

I 
contract to work at UC Davis. After having his contractor's license revoked, Earl Thompson 

I

lattemnted 
to have it reinstated. (RT 250:2 8-251:6.) Since Earl Thompson could noiobtain " 

I

lcontractor's 
license he devised a plan, along with his wife Valery Thompson and e[nployee 

I

ll lurn"r Russell, whereby Valery Thornpson and James Russell would create a corporation and 
I

ll Auuauf.rrtly represent that they were the owners and operators of the business. (RT 3 15:14-23, 
I

| | ,, U,, O-rr.) However, frorn the beginning the defendants' intentions were to have Earl 
I

ll ,no*nron run the corporation and thereby contract without a license. (RT 3 16:10-23.) 
I

ll 
^lthough 

Earl Thompson is not mentioned anywhere on the Contractor's State License 
I

ll appfi.utions (People's Exhibits 44 through 46) Valery Thornpson designated "EJ" Thotnrron 
^, I

ll ,n" "r.rrgnated Payroll Officer" for Russell/Thompson on the Tercero project (People's Exhibit 
I

ll 
, rr, Earl Thornpson signed the approximately $1.5 million contract with 84 Lumber (People's 

I

llp*niUi, 14), Eafl Thompson had a company credit card authorizedby Valery Thornpson 
I

ll g"op,.', Exhibit 18), Valery Thompson placed Earl Thornpson's name as an autho.ir.d p.rron 
I

lla ,,* pegnits for Russell/Thompson, Inc. (People's Exhibit 20), Earl Thornpson signed the 
I

ll ..rtn"A payoll reports as "manager" (People's Exhibits 22 through3g), signed the ernploy..', 
I

f f 
r*.0. (people's Exhibits 22tivough39), and Eari Thompson signed as "manager" on the 

I

lleZZ+tfonns, 
which Valery Thornpson knew about because she filled out the check for tire 

I

llpavroll which Earl Thornpson calculated (People's Exhibit 41). A11 of these constifute overt acts 
I

ll o"r. in furtherance of the co.spiracy I

ll""rr" 

Ill lLtrLrrvrotrvv ur rrrv wvrrJHrrqvJ, 

Iillllr
ll 
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Additionhlly, when the Department of Industrial Relations did their investigation in this

case, the main contact was Earl Thompson, not Valery Thompson ' (RT 25,27-26:l')Earl

Thornpson's sigpature appeared on colrespondence regarding the dayto-day activity of the

business and he appeared to the Shasta Investigator to be the one with care and controi over the

business. (RT 116:15-2g.) James Russell was an employee of the business and did not exercise

any care or control over the business. (RT 1 11:2-9 .) Employees also testified, via Prop' 1 15' that

Earl Thompson was the one in charge of the company. (RT 119:11-15.) An employee from the

Carpenter's Regional Council stated, via prop t 15, that Earl Thornpson was, from every

appearance, the person running the job for Russell/Thornpson. (RT i20:11-16') Additionaily,

several employees also testified, via Prop. 115, that Earl Thompson was in charge of the job site

at UC Davis, gave directions to the foreman and employees, was present 80% of the time and

even hired several of the employees. (RT 259:17 -260:26.) A1l of this demonstrates that Earl

Thompson was the defacto owner and operator of Russell/Thompson and that valery Thompson

was well aware of his role in the corporation'

From the beginning the conspiracy's purpose was to allow Earl Thompson to contract

without a license and fraudulently obtain the UC Davis contract by being the defacto owner and

operator of Russell/Thornpson. Since Earl Thompson, Valery Thornpson and James Russell

conspired to allow Earl rhornpson to be the de facto operator of Russell/Thornpson and contract

without a license, all defendants should be held to answer for conspiracy'

Furthermore, coconspirators are liable for all actions done by other coconspirators if

those actions are in fuilherance of the conspiracy or a reasonable and natural corsequence of the

object of the conspiracy . (People t,. Hardy (1992) 2 Ca1.4th86; People v' Scott (1964) 224

cal.App.2d 146; ht re Hardy (2007) 4l Cal.4th917.)Fot all of the following crimes, even when

only one of the three coconspilators actually completed the crime, all crimes are in fuilherance o

the conspiracy in this case. Therefore all defendants are liable as coconspirators for all of the

following crimes.

ill

2

- Preliminary Hearing Brief 5-
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2. Courrt 2zLabor Code 17782 Theft of Wages'

Califomia Labor Code 1778 states "[e]very person, who individually of as a

representative of an awarding or public body or officer, or as a contractor or subcontractor doing

public work, or agent or officer thereof, who takes, receives, or conspires with another to take or

receive, for his own use or the use of any other person any portion of the wages of pny workman

or working subcontractor, in connection with services rendered upon any public wgrk is guilty o

a feiony."

In this case, Russell/Thompson's work at Tercero Hall was a public works project, RT

15:2g-16:1, and they were a subcontractor for the project, RT 16:7-16. Earl Thompson was the

designated payroll officer for Russell/Thompson. (People's Exhibit 11.) He also cornpleted all o

the certified payroll reports and signed all of the payroil checks for the work done on the Tercero

project. (See people's Exhibit 22-39.)The contract for the work, which was signed by Earl

Thompson, contained the entire Labor Code section requiring that workers be paid prevailing

wages. (Peopie's Exhibit 14.) However, instead of paying correct prevailing wages, the

defendants misclassified workers, RT 28:1-3, failed to pay fringe benefits to the workers, RT

30:25-27,and failed to pay overtime to the workers, RT 31 :10-24. Additionally, Valery

Thompson was aware that the workers were being paid less than prevailing wage. (People's

Exhibit 21, RT 279:25-280:16.) Overall, the defendants stole $633,199.55 of wages which were

due to their workers. (RT 30:6-9.)

Although Earl Thompson was the coconspirator who actually stole the employees'

wages, Valery Thornpson, as a coconspirator, is liable for all actions done by her coconspirator

Earl Thompsorr if those actions are in fuilherance of the conspiracy or a reasonable and natural

consequence of the object of the conspiracy . (People t,. Hardy (1992) 2 Cal.4th86; People v'

scott (7964) 224 Cal.App.2d 146; In re Hardy (2007) 4l cal.4th977.) The theft of wages was

committed in furtherance of the conspiracy because it allowed the defendants to continue the

objective of the conspiracy: to allow Earl Thornpson to contract without a license on the UC

Davis project. When the economy took a downtum, Russell/Thompson Corporation struggled to
2

- Preliminary Hearing Brief 6-
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keep up with bills. (RT 337:6-8.) Saving $633,199.55 obviously assisted Russell/Thompson in

remaining profitable so that they could continue the conspiracy.

Additionally, the offense fell within the scope of the unlawful project because it

during the unlawful project and done for the purpose of allowing Russell/Thompson to

money and continue contracting without a iicense on the UC Davis project'

Finally, the offense could reasonably have been foreseen as a necessary or natural

corsequence of the unlawful agreement because it is reasonably foreseeable that during a

conspiracy where the objqctive of the conspiracy is to fraudulently obtain a $1.5 million contract

from UC Davis, that the conspirators would steal from other individuals or entities during the

conspiracy. Therefore both defendants should be held to answer for this count.

3. Count 3: Penal Code 487(a): Grand Theft.

California penal Code 487(a) states "Grand Theft is cornmitted in any of the following

cases: (a) Whel the money, labor, or real or personal property taken is of a value exceeding nine

hundred fifty doliars ($950), except as provided in subdivision (b)." CalCrirn 1804 states that the

elements of Grald Theft by False Pretenses are (1) the defendant knowingly and intentionally

deceived a property owner or the owner's agent by false or fraudulent representation or pretense,

(2) the defendant did so intending to persuade the owner or owner's agent to let the defendant or

another person take possession and ownership of the property, (3) the owner or owner's agent let

the defendant or another persoll take possession and ownership of the property because the

owner or owner's agent relied on the representation or pretense, and (4) the amount of the loss

was $950 or rlore. The people must also prove that the false pretense was accornpanied by either

a false writing or false token or the note or memorandurn of the pretense was signed or

handwritten by the defendant or the testimony of two witnesses or the testimony of a single

witness along with other evidence supporls the conclusion that the defendant made the pretense.

(CalCriryr 1804.) Someone rnakes a false pretense if, intending to deceive, he or she gives

infonnation he knows is false, makes a rnisrepresentation recklessly without information that

was

save

- Prelirninary Hearing Brief 7-
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justifies a reasonable belief in its truth or does not give information when he has an obligation to

do so. (Ibid.)

In this case, Earl Thompson submitted the 6224L form to State Fund Insurance

Company. (people,s Exhibit 42 andRT 149:5- 152:13). On the 6224L he stated that between

August l,zl}guntil Novernb er 7,2009 Russell/Thompson paid wages of $28,462' (People',s

Exhibit 42.) However, between September 21,2OOg and Novernber 1, 2009 Russell/Thompson

actually paid $38,45 3.23 inwages. (RT 239:10 - 240:28). Obviously, this does not include any

payroil which was paid between August l,2oo9 through September 21,2009' Therefore he

undeneported Russell/Thompson's payroll by at least $10,000, which is a faise representation

made in writing.

Additionally, the defendant continued his false pretense over the remainder of the project

Althouglr Russell/Thompson paid over $533,000 in wages over the entire uc Davis construction

project, RT 241 :7-L4,they reported only $28,462 for the entire period, RT 149:13-150:1' a

fraction of the total payroll. This caused a loss of $359,011.43 in premiums' (RT 155:22-156:1')

CalCrirn 1g04 defines a false pretense as including when someone does not give infomation

when they have an obligation to do so. ln this case, Russell/Thompson was required to submit

6224Lson a consistent basis. (RT 139:10 -76,140:9-11 and 143.3-6). State Fund specifically

relies on these forms to detennine the arrount of premium that the insured owes. (RT 141:18-

142:7.)When the defendants failed to submit any fuilher payroll information in the form of

62y4Lrecords, even though they were required to do so, Russell/Thompson misrepresented their

payroll as being $0, when it was actually approxirnately $500,000. This continuing false pret

is evidenced by the certified payroll reports, paystubs, and paychecks which are contained in

people,s Exhibits 22 through 3g, and is summarizedinPeople's Exhibit 12 which calculated the

total wages actually paid to workers and what prevailing wages they were due for their work on

Tercero. It is also contained in the testimony of Mr. Embry that State Fund never received any

further 62y4Lfonns from Russell/Thompson, RT 149:13-15 ancl RT 149:27-150:1, despite the

fact that Russell/Thompson was required to report all payoll to State Fund, RT 143:3-6, and

- Prelininary Hearing Brief 8-
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continued to havb payroll through February of 2010. Therefore the defendants continued their

false pretense rejarding their total wages paid during the entire consttuction project at UC Davis

Additionally, the evidence shows that Earl Thompson was the designated payroll officer

for the entire UC Davis project (People's Exhibit 11), signed the Certified Payroll Reports for t

time between August l,2OO9 through November 1,2009 (People's Exhibit 22-39), and signed

the payroll checks for the workers (People's Exhibit 22-39). Therefore the evidence is clear that

Earl Thornpson knew the actual wages paid to the workers and knowingly stated the false

amount of payroil on the 6224Lform. Therefore the defendant knowingly and intentionally

deceived a property owner, State Fund, by fraudulent representation on the 6224L-

Furlhermore, the evidence is clear that the defendants intended to persuade State Fund to

continue providing insurance coverage. While the defendants specifically filed 6224L forms for

the last year without missing any, People's Exhibit 41, once on the UC Davis project which

began on Septernb er 14,}O}},RT 148:27-749:l,tire defendants only filed one 6224L fonn and

then never filed another one, RT 149:13-15 and RT 149:27-150:1. This evidence shows the

defendant was well aware of his obligation to report payroll to State Fund yet purposefully

ogritted to tell State Fund about approximately $500,000 of payroll, lowering his cost of

premiurn by $359,01 1.43.

Finally, State Fund allowed the defendants to take possession of the insurance coverage

because State Fund relied on the defendants' misrepresentations on the 6224L fonns about their

total wages. (RT 141 :18'142:7.)

Although Earl Thompson was the coconspirator who actually misrepresented the wages

paid and thereby stole insurance coverage, Valery Thompson, as a cocotlspirator, is liable for a1l

actions done by her coconspirator Earl Thompson if those actions are in furtherance of the

conspiracy or a reasonable and natural consequence ofthe object ofthe conspiracy. (People v.

Hardy (tggz)2 Cal.4th86; People v. Scott (1964) 224 Cal.App.2d 146; h re Hardy (2007) 4l

Cal.4th977.) The grand theft was committed in fuilherance of the conspiracybecause it

allowed Russell/Thompson to continue contracting without a license by saving the corporation

money during the decline of the economy.

- Prelirninary Hearing Brief 9-
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Additionally, the offense fell within the scope of the unlawful project because it was

during the unlawful project and done for the purpose of allowing Russell/Thompson to save

money and continue contracting without a license on the UC Davis project'

Finally, the offense could reasonably have been foreseen as a necessary or natural

consequence of the unlawful agreement because it is reasonably foreseeable that druring a

conspiracy where the objective of the conspiracy is to fraudulently obtain a $1.5 million contract

from UC DaviS, that the conspirators would steal from other individuals or entities during the

conspiracy. Therefore both defendants should be held to answer for this count'

4. Count 4: Penal Code 487(a)z Grand Theft.

Additionally, the defendants obtained the UC Davis contract by false pretonses. In the

contract the defendants agreed to pay training funds as required by law and agreed to pay the

correct prevaililg wages. (People's Exhibit 14.) Training fuirds are required to be paid to the

stateorto aregisteredtrainingfundtotrainapprentices. (RT 15:11-13 and30:19-21.)This

requirement is codified in Labor Code 1777.5 and in California Code of Regulations 230.2. In

this case the defeldants did not pay any of the required fees to the training programs. (RT 30:10-

12.) Additionally, as described below, the defendants did not pay the correct prevailing wages to

their workers.

Based Q1these false representations, the defendants were able to obtain the highly

profitable contract for the UC Davis construction project. (See RT 22:l-5 and People's Exhibit

I 1, the back of page 2.) Without these false representations, the defendants would not have been

able to obtain the contract in this case. (Ibid.)

There were at least two losses based on the defendants' false representations in the

contract. First, the defeldants were required, by the contract and by the Labor Code, to pay

$13,570.69 to the state or to a registered training fund. (RT 30:22-24.) Secondly, the defendants

were able to obtain the entire contract based on their false representations. The defendants'

porlion of the contract was for a total of $1,536,380. (People's Exhibit 14.) Both of these losses

are over 5950.

- Preliminary Hearing Brief 10-
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Although Earl Thompson was the coconspirator who fraudulently obtained the UC Davis

contract, Valery Thompson, as a cocorlspirator, is liable for ail actions done by her coconspirator

Earl Thompson if those actions are in fuitherance of the conspiracy or a reasonable and natural

consequence of the object of the conspiracy. (Peopte v. Hardy (1992) 2 Cal.4th86; People v.

Scott (1964) 224 Cal.App.2d 146; In re Harcly (2007) 41, Cal4th977 .) The grand theft was

comilitted in fuitherance of the conspiracy because the purpose of the conspiracy was to allow

Earl Thompson to contract without a license and obtain the UC Davis contract. Therefore

obtaining the UC Davis contract was in furtherance of the conspiracy. Additionally, the grand

theft saved Russoll/Thompson money and allowed them to continue the conspiracy of

contracting without a license.

Additionally, the offense fell within the scope of the unlawful project because it was

during the unlawful project and done for the pu{pose of allowing Russell/Thompson to save

money and continue contracting without a iicense on the UC Davis project'

Finally, the offense could reasonably have been foreseen as a necessary or naturai

consequence of the unlawful agreement because obtaining the UC Davis contract was one of the

pulposes of the conspiracY

Therefore botir defendants should be held to answer for this count'

5. Count 5: Insurance Code 11880: Fraudulent Statement for Purpose of Reducing

Worker's Compensation Insurance Cost'

California Insurancs Code 11880(a) states "[i]t is unlawful to make or cause to be rnade

any knowilgly false or fraudulent statement, whether made orally or in writing, of any fact

material to the determination of the premium, rate, or cost of any policy of workers'

compensation insurance issued or adrninistered by the State Compensation Insurance Fund for

the purpose of reducilg the prenium,rate, or cost of the insurance.. '"

hr this case, Earl Thompson submitted the 6224L fonn to State Fund. (People's Exhibit

42 andRT 149:5- 152:13). On the form he stated that for the period between August 1,2009

until November 1 ,2009 Russell/Thompson paid wages in class code 5432-1, Catpentry greater

- Prelirlinaty Hearing Brief 1 1-
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than $26 per hour, of $28,462. (People's Exhibit 42.) However, between Septenrber 21,2009

November 7,2OOg Russell/Thompson actually paid $38,453.23 inwages. (RT 239:10- 240:28).

Obviously, this does not include any payroll which was paid between August 1,2009 through

September 2l,2OOg. Therefore he underreported Russell/Thotnpson's payroll by at least

$10,000. While the defense may argue that this was simply an accounting mistake and not a

knowingly fraudulent statement, it is important to keep in rnind that over the entire UC Davis

construction project, although Russell/Thompson paid over $533,000 in wages, RT 241:7-14,

they reported only $28,462over the entire period of construction, RT 149:13-150:11 a fraction of

the total payroll. This demonstrates that the defendant's intent was to fraudulently n[isrepresent

the amount of wages paid for the purpose of reducing his insurance premiurn'

Additionally, the evidence shows that Earl Thornpson was the designated payroll officer

for the entire UC Davis project (People's Exhibit 11), signed the Cerlified Payroll Reports for t

timebetweenAugust 7,2009 throughNovember l,2OO9 (People's Exhibit 22-39), and signed

the payroll checks for the workers (People's Exhibit 22-39). Therefore the evidence is clear that

Earl Thompson knew the actual wages paid to the workers and knowingly stated the false

amount of payroll on the 6224L fonn'

Finally, the amount of payroli listed on the 6224L is rnaterial to the determination of tire

premium amount that Russell/Thompson owed for their wolker's compensation insurance.

Earl Thompson lied about the amount of payroll Russell/Thompson had for the applicable

tirneframe, he thereby received a lowered premiurn for the insurance. (RT 141:21-27).Even

though Earl Thompson did not reporl all of the wages and thereby all of the risk that State Fund

was covering, State Fund was still liable for any and all worker injuries which could occur. (RT

14l:28-142:7). Therefore the misrepresentation was material to the determination of the

premiun because it fraudulently reduced the amount of premiurn that the defendants owed.

Although Earl Thornpson was the coconspirator who actuaily made the false statements

to State Fund, Valery Thompson, as a cocorlspirator, is liable for all actiotls done by her

coconspirator Earl Thornpson if those actions are in fuitherance of the conspiracy or a reasonabl

and natural consequence of the object of the conspiracy. (People v. Hardy (1992) 2 Cal.4th86;
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People tt. Scott (1964) 224 Cal.App.2d146; In re Hardy (2007) 4l Cal.4th977.) The false

statement on the 6224Lforms was corurlitted in furtherance of the conspiracybecause it allow

Russell/Thompson to save money and thereby continue contracting without a license on the

profitable UC Davis job.

Additionally, the offense fell within the scope of the unlawful project because it was don

during the unlawful project and done for the purpose of allowing Russell/Thompson to save

money and continue contracting without a license on the UC Davis project.

Finally, the offense could reasonably have been foreseen as a necessary or patural

consequence of the unlawful agreement because it is reasonably foreseeable that d{ring a

conspiracy where the objective of the conspiracy is to fraudulently obtain a $i.5 nrillion contract

from UC Davis, that the conspirators would steal from other individuals or entities during the

conspiracy. Therefore both defendants should be held to answer for this count.

6. Count 6: Penal Code 118a: Perjury.

Penal Code 118a states "[a]ny person who, ...swears, affirms, declares, deposes or

certifies that he will testif,z, declare, depose, or cerlify before any competent tribunal, officer, or

person, ...to any particular fact, and in such affidavit willfuily and contrary to such oath states as

true any material matter which he knows to be false is guilty of perjury..."

In this case, Defendants Valery Thornpson and James Russell signed, under penalty of

perjury, an Application for Original Contractor's License on March 2T ,2008. (People's Exhibit

45.) The Application stated "I cerlify under penalty of perjury under the laws of the State of

California that all statements, answers, and representatiotts made in this application, including all

supplemental statements attached hereto, are tnre and accurate, and that I reviewed the entire

contents of this application. (The definition of "perjury" is telling a lie while mder oatlt.)"

(People's Exhibit 45, italics in original.) In the application, the defendants checked the 'no' box

for question number 12 regarding whether anyone on the application, or immediate family

rnernber, ever received a citation from the Contractor's State License Board or had their

contractor's license revoked. Valery Thornpson and Earl Thompson were married on

- Prelirninary Hearing Brief 13-
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irnately June 21 ,2004. (People's Exhibit 3.) Therefore Earl Thompson was an irnmediate

iiy mernber of,Valery Thornpson. Additionally, Earl Thompson had two contractor's licenses

ked in approxirnately 1gg5. (RT 250: 14-16.) Additionally, he had an unlicensed contractor

iolation filed against hirn. (RT 249:23-24.)EarlThompson later reapplied for a license and was

nied. (RT Z5l:2-6.)The information is material because the Contractor's State License Board

this information to investigate whether to grant a Contractor's License to the applicant. (RT

56: 1-6.)

As stated above, Valery knew that Earl Thompson had his contractor's license revoked

and could not obtain another license based on the fact that they gave Mr. Russell206/o of the

corporation and thereby made hirn a partner even though Earl would be running all of the daily

operations and acting as the owner of the company. (See RT 318:1-12.) The only way that Earl

Thompson was able to run a company with a contractor's license was to rnake it appear that a

licensed contractor, James Russell, was the one running the company. As president of the

corporation, it is unreasonable to imply that Va1ery Thornpson did not know that Earl

Thompson,s license was revoked and that he could not receive one, since that is the only reason

they would put James Russell, an employee, on the contractor's license. Additionally, John

Middleton testified that Lita Evans stated that she asked whether Earl Thompson was a licensed

contractor during an unrelated project which Ms. Evans was asking for. (RT 226:16-26') Valery

Thompson produced Russell/Thornpson's contractor's license card and stated that it proves that

Earl Thompson was a licensed contractor. (Ibid.) Indeed, Valery Thompson was informed in

200g tlrat Earl Thompson was not a licensed contractor and had his license revoked. (RT 227:24'

ZZg:9;As explained below, for Earl Thorrpson to be able to legally use Russeli/Thompson's

contractor,s license it would require Earl Thornpson to be an employee, which he was not'

Therefore, when Valery signed the Application for a Conffactor's License she knew that Earl

Thornpson had his contractor's license revoked'

Finally, this application rvas signed by the defendants and delivered to the Contractor's

State License Board. (RT 257: 2l-zz.) Therefore the defendants committed perjury by checkittg

the 'no'box for question 12.

- Preliminary Hearing Brief 14-
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Additioiially, the defendants checked the 'yes' box for the question regarding whether the

qualiffing individual will superrrise construction, manage construction activities by making

technical and administrative decisions, check jobs for proper workmanship or direct supervision

on construction job sites. However, Earl Thompson was the one who ran the company, a fact

wlrich James Russell knew at the tirne of signing the application. (RT 316:10-23 and3l7:9-22.)

James Russell knew his role would be that of an employee. (RT 318: 13-16.) Therefore frorn the

begiirning, Jarnes Russell knew that he would not have any supervisory or rnanagerial duties in

the newly formed corporation. Instead, th.e corporation would be supervised and rnanaged by

Earl Thompson.

As stated above, this application was signed by the defendants and delivered to the

Contractor's State License Board. (RT 257: 2l-22.) Finally, this infonnation is also material

because, under Business and Professions Code 7068.7, a qualifying individual "shall be

responsible for exercising that direct supervision and control of his or her employer's or

principal's construction operations to secure compliance with this chapter and the rules and

regulations of the board..." Therefore the Contractor's State License Board uses the answer to

tiris question to determine whether the corporation is complying with state law.

Although Valery Thompson and James Russell were the coconspirators who actually

cornmitted the perjury, Earl Thompson, as a coconspirator, is liabie for all actions done by his

coconspirators if those actions are in furtherance of the conspiracy or a reasonable and nafural

consequence of the object of the conspiracy. (People v. Hardy (1992) 2 Cal.4th86; People v.

Scott (1964) 224 Cal.App.2d 146; In re Hardy (2007) 4l Cal.4th977.) For the perjury counts

related to the contractor's state license application, the perjury was a necessary part of

cornpleting tlie objective of the conspiracy, i.e. allowing Earl Thornpson to contract without a

license and obtain the UC Davis contract. Since Russell/Thompsoll would have to be a licensed

contractor to obtain the contract, or any construction contract, RT 315:17-23, this perjury was in

fuitherance of the conspiracy, fell within the scope of the conspiracy and was a reasonably

foreseeable consequence of the conspiracy. Therefore both defendants should be held to answer

for this count and counts 7 and 8.
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7. Count 7: Penal Code 118a: Perjury.

Count 7 references the perjury comrnitted in People's Exhibit 44.InPeople's Exhibit 44,

just as in People',s Exhibit 45,Ya1ery Thompson sigued, under penalty of perjury, that all

answers on the application wers corect. People's Exhibit 44 contained the sarne question

number 12, asking whether any irnmediate family member has had a citation frorn the

Contractor,s State License Board or had a license revoked. This application was signed on

December 24,2008 a1d delivered to the Contractor's State License Board. (RT 254;1-2.) For all

the reasons stated above, this constitutes perjury and the defendant coconspirators s{rould be held

to answer for this charge.

8. Count 8: Penat Code 1L8a: Perjury'

Count 8 references the perjury coinrnitted in People's Exhibit 46.InPeople's Exhibit 46,

just as in People',s Exhibits 44 and45, Valery Thompson signed, under penalty of perjury, that

all answers on the application were corect. People's Exhibit 46 contained the same question

number 12, asking whether any irnrnediate farrily member has had a citation from the

Contractor,s State License Board or had a license revoked. This application was signed on

March 25,ZOO} and delivered to the Contractor's State License Board. (RT 254:1-2.) For all the

reasons stated above, this constitutes perjury and the defendant coconspirators should be held to

answer for this charge.

9. Count 9: Penal Code LL8a: Perjury'

Counts 9 througlr 26 reference the Affidavits for Paid Prevailing Wages. Count 9 is

located in people's Exhibit 22. Onseptember g,2OOg, Earl Thornpson signed under penalty of

perjury, that all employees of Russell/Thompson were paid the corect prevailing wages' Page 3

of people,s Exhibit 22 shows that Earl Thornpson reported that he paid Luis Guerra $I,121.32

for the pay period ending Septernber' 18, 2009. The next page, however, shows that for the week

ending September 18, 2009, Luis Guema was actually paid $930.39. The final page is tlie check

- Prelir.ninary Hearing Brief 16-
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which confitms that Luis Guerra was paid $930.39. It is also important to note that although the

Prevailing Wage rate was $55.94 per hour and it was later increased to $59.44 per hour and then

$60.34 per hour for carpenters (RT 29 15-23), Earl Thoinpson only purported to pay Luis Guerra

$40.61 per hour as recorded on the Certified Payroll Report (page 3 of People's Exhibit 22), and

actually paid $33.84 per hour, as recorded on his paystub. Luis Guera did carpentry work while

at Russell/Thompson. (RT 22:24- 23 1.) Additionally, the contract was for carpentry work. (RT

28:21-25.)

People's Exhibit 22 was delivered to Brown Construction. (RT 280:28-281:2.) Finally,

this information is material because it resulted in an underpaylent of Mr. Guerra's wages by a

considerable amount. For example, over the entire project, Mr. Guerra was underpaid by

$34,554.96. (People's Exhibit 12.) Therefore, both because the actual amount of wages and the

rate of pay were falsified on the Certified Payroll Reports, the defendants should be held to

answer for this count.

Although Earl Thornpson was the coconspirators who actually cornrnitted the perjury,

Valery Thompson, as a coconspirator, is liable for all actions done by her coconspirator if those

actions are in furtherance of the conspiracy or a reasonable and natural consequence of the obj

of tlre conspiracy. (Pqople v. Hardy (1992) 2 Cal4th 86; People v. Scott (1964) 224 Cal.App.Zd

146; ht re Hardy (2007) 4l Cal.4th977.) For the perjury counts related to the certified payroll

reports, Earl Thompson's perjury was in furtherance of the conspiracy because it allowed

Russell/Thompson to continue contracting without a license by saving the corporation money

during the decline of the economy. Additionally, it fell within the scope of the conspiracy

because it was done while Russell/Tholnpson was contracting without a license on the UC Davis

project. Finally, the offense could reasonably have been foreseen as a necessary or natural

consequence of the unlawful agreement because it is reasonably foreseeable that during a

conspiracy where the objective of the conspiracy is to fraudulently obtain a $1.5 million contract

ftom UC Davis, that the conspirators would steal frorn other individuals or entities during the

conspiracy.
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Therefore both defendants should be held to answer for this count and the remaining

perjury counts.

10. Count 1"0: Penal Code 118a: Perjury'

Count 10 is located in People's Exhibit 23. On September 25,2009, Earl Thornpson

signed under penalty of perjury, that all employees of Russell/Thompson were paid the correct

prevailing wagesr page 3 of People's Exhibit 23 shows that Earl Thompson reported that he paid

Luis Guen a at arateof $40.61 during the second pay period. (RT 284: 14-19.)Page 2 of People'

Exlribit 23 shows that the second pay period covered the dates of Septemb er 27,2009 through

September ZS,2OOg.Page 4,however, shows that for the week ending September 25, 2009, Luis

Guerawasactuallypaid atarateof$33.84andreceived$1,121 .32.Thefinalpageisthecheck

which confirms that Luis Guena was paid $1,121,32. Therefore, although the Prevailing Wage

rate was $55.94 per hour and it was later increased to $59.44 per hour and then $60.34 per hour

for carpenters (RT 29:15-23),Ear1 Thornpson only purported to pay Luis Guerta $40.61 per hour

as recorded on the Certified payroll Report (page 3 of People's Exhibit 23), and actually paid

$33.84 per hour, as recorded on his paystub. Luis Guera did carpentry work while at

Russell/Thompson. (RT 22:24- 23:1.) Additionally, the contract was for carpentry work. (RT

28,21-25.)

people,s Exhibit 23 wasdelivered to Brown Construction. (RT 283:21-24.) Finally, this

information is rnaterial because it resulted in an underpayment of Mr. Guera's wages by a

considerable amount, as stated above. Therefore, because the rate of pay was falsified on the

Cerlified payroll Reporls, the defendants should be held to answer for this count.

11. Count LL: Penal Code 1L8a: Perjury'

Count 11 is located in People's Exhibit 24. OnOctober 2, ZOO9, Earl Thompson signed

under penalty of perjury, that all ernployees of Russell/Thompson were paid the corect

prevailing wages. page 3 of People's Exhibit 24 shows that Earl Thornpson reported that Luis

Guerra was classified as a laborer. However', Luis Guerra did carpentry work while at

- Preliminary Hearing Blief l8-



1

2

J

4

5

6

7

8

9

10

11

12

13

t4

15

t6

l7

18

t9

20

2t

22

23

24

25

26

27

28

Russell/Tlromp$on. (RT 22:24- 23:1.) Additionally, the entire contract was for carpentry work,

RT 28'21-25, and the Departrnent of Industrial Relations, experts on prevailing wage

requirements, determined that Luis Guerra is correctly classified as a carpenter. (People's Exhibil

12.) When workers are rnisclassified, as ilr this case, as laborers rather than carpenters, it results

in an underpayment of their wages. (RT 28:5-10.)

People's Exhibit 23 was delivered to Brown Construction. (RT 286:5-7.) Finally, this

information is material because it resulted in an underpayment of Mr. Guerra's wages by a

considerable arnoun! as stated above. Therefore, because the classification was falsified on the

Certified Payroll Reports, the defendants should be held to answer for this count.

L2. Count 1-2: Penal Code 118a: Perjury.

Count 12 is located in People's Exhibit 25. On October 9,2009, Earl Thornpson signed

under penalty of perjury, that all ernployees of Russell/Thompson were paid the correet

prevailing wages. Page 3 of People's Exhibit 25 shows that Earl Thompson reported that he paid

Luis Guenaatarate of $40.61 perhourforthepayperiodendingOctober 9,2009. Thenext

page, however, shows that for the week ending October 9,2009, Luis Guerra was actually paid al

a rate of $3 3 . 84 and receive d $l ,l2l .32. The final page is the check which confirms that Luis

Guena was paid $1,121.32. As stated above, the Prevailing Wage rate was $55.94 per hour and it

was later increased to $59.44 per hour and then $60.34 per hour for carpenters (RT 29:15-23).

Luis Guerra did carpentry work while at Russell/Thompson. (RT 22:24- 23:1.) Additionally, the

contract was for carpentry work. (RT 28:21-25.)

People's Exhibit 25 was delivered to Brown Construction. (RT 287:4-9.) Finally, this

infonnation is material because it resulted in an underpayment of Mr. Guera's wages by a

considerable amount. Therefore, because the rate of pay was falsified on the Cerlified Payroll

Reporls, the defendants should be held to answer for this count.

t//
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13. Count L3: Penal Code 118a: Perjury'

Count 13 is located in People's Exhibit 26. OnOctober 16,2OO9,Earl Thompson signed

nder penalty of perjury, that all employees of Russeli/Thornpson were paid the correct

iling wages. page 3 of people's Exhibit 26 shows that Earl Thompson reported that he paid

auhtenmoc Jaurequi at arute of $50.34 per hour for the pay period ending october 16,2009 '

next page, however, shows that for the week ending October 16,2009, Cuauhtenmoc

aurequi was actually paid at a rate of $44.79 and received $793.50. The final page is the check

ich co,firms that Cuauhtenmoc Jaurequi was paid $793.50. As stated above, the Prevailing

Wage rate was $55.94 per hour and it was later increased to $59.44 per hour and then $60.34 per

hour. (RT 29:15'23).

People's Exhibit 26 wasdelivered to Brown construction. (RT 28815-21.) Finally, this

infonnation is material because it resulted in an underpaynent of Mr. Cuauhtenmoc Jaurequi's

wages by a considerable amount. Therefore, because the rate of pay was falsified on the Certi

Payroll Reports, the defendants should be held to answer for this count'

14. Count 14: Penal Code 11'8a: Perjury'

Count 14 is located in Peopie's Exhibit 27. OnOctober 24,2009, Earl Thompson signed

under penalty of perjury, that all ernployees of Russeli/Thompson were paid the correct

prevailing wages. page 3 of people's Exhibit 27 shows that Earl Thompson reported that he paid

Javier Jaurequi at a rateof $50.34 per hour for the pay period ending october 23 , 2a09 . The next

page,lrowever, shows that for the week ending October 23,2009, Javier Jaurequi was actually

paid at arate of $44,79 and received $1,393.09. The final page is the check which confirms that

Javier Jaurequi was paid $1,393.09. As stated above, the Prevailing wage rate was $55'94 per

hour and it was later increased to $59.44 per hour and then $60.34 per hour (RT 29:1 5-23)'

people,s Exhibit ZJ wasdelivered to Brown Construction. (RT 290:3-9.) Finally, this

informatio, is material because it resulted in an underpaynent of Mr. Javier Jaurequi's wages by

a considerable amount. Therefore, because the rate of pay was falsified on the Cerlified Payroll

Reports, the defendants should be held to answer for this count.
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L5. Count 15: Penal Code 118a: Perjury'

Count 15 is located in People's Exhibit 28. OnNovember 2,2009, Earl Thompson si

nder penalty of perjury, that all ernployees of Russell/Thornpson were paid the correct

iling wages. page 3 of people's Exhibit 28 shows that Earl Thompson reporled that he paid

Luis Guerra $969.50 for the pay period ending October 3l,2OO9'Page 4,however' shows that

for the week ending October 30,z}Og,Luis Guerra was actually paid $494'06' The final page is

the check which confirms that Luis Guerra was paid $494.06.

people,s Exhibit 28 was delivered to Brown Construction. (RT 297:16-27.) Finally, this

infonnation is rnaterial because it resulted in an underpayment of Mr' Guerra's wages by a

considerable amount, as stated above. Therefore, because the pay was falsified on the certified

Payroll Reports, the defendants should be held to answer for this count'

16. Count 1,6: Penal Code 118a: Perjury'

count 16 is located in People's Exhibit 29. onNovember l0,2009,Ear1Thompson

signed under pe[alty of perjury, that all employees of Russell/Thompson were paid the correct

prevailing wages. Page2of People's Exhibit 29 shows that Earl Thompson reporled that he paid

Luis Guerra $1,635.30 for the pay period ending November 7,2009' Page 3, however' shows

that for the week ending November 6,2}0g,Luis Gueffa was actually paid $ 1,1 1 8'53 ' The final

page is the check which confirms that Luis Guerra was paid $1,i 18.53. Like the other perjury

counts, in this count Luis Guerra was also paid at the incorect hourly rate'

people,s Exhibit 29 wasdelivered to Brown Construction. (RT 293:5-11.) Finally, this

information is material because it resulted in an underpaynent of Mr. Guerta's wages by a

considerable arrount, as stated above. Therefore, because the pay was falsified on the certified

Payroll Repods, the defendants should be held to answel for this count'

- Preliminary Hearing Brief 21-
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17. Count 17: Penal Code 118a: Perjury.

Count 17 is located in People's Exhibit 30. On November 24,2009, Earl Thompson

signed under penalty of perjury, that all employees of Russell/Thornpson were paid the correct

prevailing wages. page} of people's Exhibit 30 shows that Earl Thompson reported that he paid

Luis Guerr a $1,927 .83 for the pay period ending November 27 , 2009 . P age 3 , however, shows

that for the week ending November 20,2009, Luis Guerra was actually paid $1,373.26. The final

page is the check which confinns that Luis Guera was paid $1,313 .26. Like the other perjury

counts, in this count Luis Guerra was also paid at the incorrect hourly rate.

people's Exhibit 30 was delivered to Brown Construction. (RT 294:6-11.) Finally, this

infonnation is material because it resulted in an underpayment of Mr. Guerra's wages by a

considerable amount, as stated above. Therefore, because the pay was falsified on the Certified

Payroll Reports, the defendants should be held to answer for this count.

18. Count 18: Penal Code 1-18a: Perjury.

Count 18 is located in People's Exhibit 31. On November l6,Eatl Thompson signed

under penalty of perjury, that all employees of Russell/Thompson were paid the cofrect

prevailing wages. page 3 of Peopie's Exhibit 31 shows that Earl Thompson reported that he paid

Adrian Jaurequi $2,28 5 .66 for the pay period ending November 1 4, 2009 . P age 4, however,

shows that on November 17,z}Og,Adrian Jaurequi was actually paid $1,777.82'

people's Exhibit 31 was delivered to Brown Construction. (RT 295:9-15.) Finally, this

infonnation is material because it resulted in an underpaynent of Mr. Adrian Jaurequi's wages

by a considerable amount, as stated above. Therefore, because the pay was falsified on the

Cerlified Payroll Reports, the defendants should be held to answer for this count.

19. Count L9: Penal Code 11,8a: Perjury.

Count 19 is located in People's Exhibit 32. OnNovember 28,2009, Earl Thornpson

signed under penalty of perjury, that all employees of Russell/Thoinpson were paid the correct

prevailing wages. page 3 of people's Exhibit 32 shows that Earl Thompson reported that he paid

- Prelirninary Hearing Brief 22-
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Javier Jaurequi $1,213.24 for the pay period ending November 28,2009. Page 4, however, shows

that for the week ending November 29,2009, Javier Jaurequi was actually paid $1,018.81. The

final page is the check which confinns that Javier Jaurequi was paid $1,018.81. Like the other

perjury counts, in this count Javier Jaurequi was also paid at the incorrect hourly late.

People's Exhibit 32was delivered to Brown Construction. (RT 296:6-12.) Finaily, this

information is material because it resulted in an underpayment of Mr. Javier Jaurequi's wages by

a considerable amount, as stated above. Therefore, because the pay was falsified on the Cerlified

Payroll Reports, the defendants should be held to answer for this count.

20. Count 20: Penal Code 1L8a: Perjury.

Count 20 is located in People's Exhibit 33. On December 8,2}Og,Earl Thompson signed

under penalty of perjury, that all employees of Russell/Thompson were paid the correct

prevailing wages. Page 3 of People's Exhibit 33 shows that Earl Thompson reported that he paid

Luis Guerra$2,104.46 for the payperiod ending December 5,2009.Pa5e 4, however, shows that

for the week ending December 6,2009, Luis Guerra was actually paid $1,258.86. The final page

is the check which confinns that Luis Guerra was paid $1,258.86. Like the other perjury counts,

in this count Luis Guerra was also paid at the incorrect hourly rate.

People's Exhibit 33 was delivered to Brown Construction. (RT 297:9-15.) Finally, this

information is material because it resulted in an underpayment of Mr. Guerra's wages by a

considerable arnount, as stated above. Therefore, because the pay was falsified on the Cerlified

Payroll Reports, the defendants should be held to answer for this count.

21. Count 21: Penal Code 118a: Perjury.

Count 21 is located in People's Exhibit 34. On December 14,2009, Earl Thompson

signed under penalty of perjury, that all ernployees of Russell/Thompson were paid the correct

prevailing wages. Page 3 of People's Exhibit 34 shows that Earl Thompson reported that he paid

Luis Guerra $1,587.00 for the pay period ending December 12,2009.Page 4, however, shows

tlrat for the week ending December 13,2009, Luis Guerra was actually paid $1,441.71. The final
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is the check which confinns that Luis Guerra was paid $ 1 ,441 .71 . Like the other perjury

in this count Luis Guerra was also paid at the incorrect hourly rate.

people's Exhibit 34 was delivered to Brown construction. (RT 298 11-16.) Fina11y, this

information is material because it resulted in an underpaynent of Mr. Guerra's wages by a

iderable arnount, as stated above. Therefore, because the pay was falsified on the certified

Payroll Reports, the defendants should be held to answer for this count'

22, Coant 22; P enalCode 1L8a: Perjury'

Count 22 islocated in People's Exhibit 35. On December 28,2009, Earl Thompson

signed under penalty of perjury, that all employees of Russell/Thompson were paid the corect

prevailing wages. page 3 of People's Exhibit 35 shows that Earl Thompson reported that he paid

Javier Jaurequi $1,213.24for the pay period ending December 21,2009'Page 4'however' sl

that for the week ending December 27,z}Og,Javier Jaurequi was actually paid $1;018'81' The

final page is the check which confinns that Javier Jaurequi was paid $1018.81. Like the other

perjury counts, in this count Javier Jaurequi was also paid at the incorrect hourly ra{e'

people,s Exhibit 35 was delivered to Brown Construction. (RT 29914-20.) [inally, this

information is rnaterial because it resulted in an underpayment of Mr. Javier Jaureqtri's wages by

a considerable amount, as stated above. Therefore, because the pay was falsified on the Certified

Payroll Repofls, the defendants should be held to answer for this count'

23. Count 23: Penal Code L1'8a: Perjury'

Count 23 is located in People's Exhibit 36. On January 2,2010, Earl Thompson signed

under penalty of perjury, that all ernployees of Russell/Thompson were paid the conect

prevailing wages. page 3 of People's Exhibit 36 shows that Earl Thornpson reported that he paid

Adrian Jaurequi $1,576.54 for the pay period ending January 2,2OlO'Page 4,however' shows

tlrat for the week e,di,g January 3,2070,Adrian Jaurequi was actuaily paid $1,307'10' Like the

other perjury counts, in this count Adrian Jaurequi was also paid at the incorrect hourly rate'
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people's Exliibit 36 was delivered to Brown Construction. (RT 300:12'16.) Finally, this

infonnation is material because it resulted in an underyayment of Mr. Adrian Jaurequi's wages

by a considerable amount, as stated above. Therefore, because the pay was falsified on the

Certified Payoll Reports, the defendants should be held to answer for this count.

24. Count 24:PenalCode 118a: Perjury.

Count 24 isTocated in People's Exhibit 37 . OrFebruary 2,2010, Earl Thompson signed

under penalty ofperjury, that all employees of Russell/Thompson were paid the correct

prevailing wages. Page 3 of People's Exhibit 37 shows that Earl Thompson reported that he paid

Luis Guera $1,949.90 for the pay period ending January 17,20l0.Page 4, however, shows that

for the week ending January 17,2OlO, Luis Guerra was actually paid $1,390.68. The final page

is the check which confirms that Luis Guena was paid $1,390.68. Like the other perjury counts,

in this count Luis Guena was also paid at the incorrect hourly rate.

people's Exhibit 37 was delivered to Brown Construction. (RT 301..21-26.) Finally, this

information is material because it resulted in an underpayment of Mr. Guetra's wages by a

colsiderable amount, as stated above. Therefore, because the pay was falsified on the Certified

Payroll Reports, the defendants should be held to answer for this count.

25. Count 25: Penal Code 118a: Perjury.

Count 25 is located in People's Exhibit 38. On February 17,2010, Earl Thornpson signed

under penalty of perjury, that all employees of Russell/Thompson were paid the correct

prevailing wages. page 3 of people's Exhibit 38 shows that Earl Thornpson reporled that he paid

Luis Guera $838.52 for the pay period ending January 23,2070.Page 4, however, shows that

for tlre week ending January 24,2010, Luis Guerta was actually paid $815.80. The final page is

the check which confinns that Luis Guerta was paid $815.80. Like the other counts, the cerlified

payroll repofis show that Luis Guera was paid at arate of $40.61 per hour, while he was

actually paid at a rate of $33.84 per hour and was owed a rate of $60.34 per hour for carpenters

(RT 29:15-23).
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people,s Exhibit 38 was delivered to Brown Construction. (RT 302:24-303:1) Finally,

this infonnation is material because it resulted in an underpayment of Mr. Guerta's wages by a

considerable amount, as stated above. Therefore, because the pay was falsified on the Cerlified

Payoll Reports, the defendants should be held to answer for this count'

26. Count 26: Penal Code 11'8a: Perjury'

Count 26 is located in People's Exhibit 39. On February 27,2OLO,Earl Thornpson signed

under penalty of perjury, that all employees of Russell/Thompson were paid the correct

prevailing wages. page 3 of people's Exhibit 39 shows that Earl Thompson reported that he paid

Luis Guerr a$2,022.22for the pay period ending February 6,2OlO' Page 4,however, shows that

for the week ending February i,2o10,Luis Guerra was actually paid $1,413.50. Like the other

perjury counts, in this count Luis Guerra was also paid at the incorrect hourly rate.

people,s Exhibit 39 was delivered to Brown Construction. (RT 304:3-9.) Finally, this

infonnation is rnaterial because it resulted in an underpayment of Mr. Guerra's wages by a

considerable amount, as stated above. Therefore, because the pay was falsified on the Certified

Payroll Reports, the defendants should be held to answer for this count'

27, Coant27: Business and Professions Code 1A28@)z Contracting Without a

License.

California Business and Professions Code 7OzS(a) states "[i]t is a misderneanor for a

person to engage in tire business or act in the capacity of a contractor within this state without

having a license thelefore, unless the person is particularly exempted from the provisions of this

clrapter." For the pu{poses of BP 7028(a), a contractor is defined as:

synonymous with "builder" and, within the meaning of this chapter, a contractor 1s any

pftro" who undertakes to or offers to undertake to, or purports to have the capacity to

undertake to, or subrnits a bid to, or cloes hirnself or herself or by or through others,

construct, alter, repair, add to, subtract from, improve, move, wreck or dernolish aly

building, highway, road, parking facility, railroad, excavation or other structure, project,

develop-men1 or inprovernent, oi to do any part thereof, including the election of

scaffolding or othei structures or works in connection therewith, or the cleaning of
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grounds or structures in connection therewith, or the preparation and removal of roadway

construotion zones, lane closures, flagging, or traffic diversions, or the installatipn, repair

maintenance, or calibration of monitoring equipment for underground storage tanks, and

whether or not the performance of work herein described involves the addition to, or

fabrication into, any structure, project, development or improvernent herein described of

any rnaterial or artitle of merchandise. "Contractor" inciudes subcontractor and specialty

contractor. "Roadway''includes, but is not limited to, public or city streets, highways, or

any public conveyance.

Additionally, a person is exempted from the provisions of Business and Professions code

7028(a) rf, inter alia,heis an employee. (Business and Professions Code 7053.) Someone is an

employee if he,.engages in the activities herein regulated as an employee who reoeives wages as

his or her sole compensation, does not customarily engage in an independently established

business, and does not have the right to control or discretion as to the manner of performance so

as to determine the final results of the work performed". (Ihid.)

In this case, the defendants conspired to allow Earl Thompson to engage i[r contracting

work without a license. Mr. Thompson engaged in contracting work by signing tlle contract fol

the work (people's Exhibit 14), being the manager in charge of the job site (RT 259:17-20), and

giving directions to the forernan and employees on what to do (RT 259:17-20). $V doine tht'e

actions, Earl Thompson offered to undertake construction of UC Davis Tercero dlonns and

purported to have the capacity to do so and did, through the workers who he directed, built

Tercero student housing. Therefore Earl Thornpson was acting in the capacity of a contractor.

Secondly, Earl Thornpson did not have a valid contracting license. Manya Edwards, who

worked at the Contractor's State License Board at the time, testified that during the end of 2009

and the beginning of 2010, Earl Thompson did not have a contracting license. (RT 251 :7-9.) The

construction at UC Davis occured during that time frame. (People's Exhibit 47). While

Russell/Thofllpson had a contracting license during that tirnefrafire, Earl Thompson was not on

tlre license and could only act under the license if he was an employee. (RT 252:22- 253:18,

people,s Exhibits 44-46.) For the reasons stated below, Earl Thompson was not wofking as an

employee of Rus sell/ThomPson.
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Fi1al1y, Earl Thompson did not fall under any of the exceptions to Business and

Professions Code 7028, including being an employee. In this case Earl Thompson was the

manager in charge of the job site. (RT 259:17-20). He gave directions to the foreman and

ernployees on what to do. (RT 259: l7-zL.)Earl Thourpson also hired employees (RT 260:11-13

and260:22-26), didpayroll (People',s Exhibit 22-39), signed paychecks (People's Exhibit22-

39), signed the approximately $1.5 million contract to work at UC Davis on behalf of

Russell/Thompson (People's Exhibit 14), was the designated payroll officer for

Russell/Thompson (People's Exhibit 11 andl5), sigred the payroll reports for State Fund

(people,s Exhibit 4l and A1),wasissued a company credit card (People's Exhibit 18), and was

authorized to pull building permits for Russell/Thompson (Peopie's Exhibit 20). Frofir the

evidence and testirnony at the preliminary hearing, it is clear that Earl Thompson wasthe de

factoowner a1d operator of Russell/Thorrpson. For all of these reasons Earl Thompson was not

an employee under Business and Professions Code 7053 because he had the "right to control and

discretion as to the manner of perfonnance so as to detennine the final results of the work

performed" and regularly exercised that right.

Therefore, since Earl Thompson was acting in the capacity of a contractor, without a

contractor,s license and was not an ernployee of Russell/Thorrpson, he was contracting without

license. Since Valery Thompson conspired to allow him to act as a mallager and owner of

Russell/Thompson, knowing that he did not have a license, as described above under the

conspiracy charge, both defendants should be held to answer for this misdemeanor.

Althouglr Earl Thompson was the coconspirator who actually contracted without a

license, Valery Thompson, as a coconspirator, is iiable for all actions done by her coconspirator

Earl Thompson if those actions are in furtherance of the conspiracy or a reasonable and natural

consequence of the object of the conspiracy . (People v. Hardy (1992) 2 Cal'4th86; People v'

Scott (1964) 224 Cal.App.2d 146; ht re Harcly (2007) 4l Cal.4th977 .) The Pinkerton analysis i

this case is sirnple, since this was the target offense of tire conspiracy. This offense was

cornmitted in fuitherance of the conspiracy because it was the objective of the conspiracy.
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itionally, it feil within the scope of the unlawful project and could have reasonably been

since it was the objective of the conspiracy'

Therefore both defendants should be held to answer for this count'

2g. Case Enhancement a: penal Code t2022.6(a)(2): Loss exceeding $200,000'

California Penal Code 12022.6(a) states "[w]hen any pelson takes' darnages' or destroys

y property in the commission or attempted cornmission of a felony, with the intent to cause

that taking, damage or destruction, the court shall impose an additional term as follows: " '(2)

[i]f the loss exceeds two hundred thousand dollars ($200,000), the cour1, in addition and

consecutive to the punistunent prescribed for the felony or atterrpted felony of which the

defendant has been convicted, sha1l impose an additional tetm of two yeafs'" The amount of loss

is based on what the victim lost, *ot what the defendant gained. (people v. Denman (2013) 218

Cal.App.4th 800.)

In this case, the defendants stole $633,199.55 of wages which were due to tlteir workers

(RT 30:6-9.) Ms. Bergin, a Deputy Labor Cofi[nissioner with the Departrnent of Inpustrial

Relations, audited the certified payoll reporls submitted by Russell/Thornpson, wofker

interviews, a'd financial documents of Russeli/Thompson (RT 26'.5-10,27:16-24') From those

documenls, she was able to determine the amount of prevailing wages which was stolen from the

workers was $633,1 gg.55.(People',s Exhibit 12.) These losses, by themselves, ale sufficient

evidence for the court to hold the defendants to answer on this enhancerrent'

However,Mr.EmbryfromstateFundlnsuranceaisotestifiedthatbecausethe

defendants underteported their wages from the uc Davis job to State Fu*d trris resulted i, the

defendants paying a lower premium for the coverage of their workers. (RT 154:6-155:17.) This

caused a 10ss of $35g,01 1.43 in premiums. (RT 155:22-156:1.) This is a 10ss because, although

the defendants were underepofiing wages and the workers o, the job, they were still receiving

coverage for alr of their workers. (RT 141 :zg-r42:7 .) Their lie allowed tirem to save $359,011.43

in prerrium payfirents while still receiving the same amount of coverage because although they

had approximately $ 1.3 million of wages which should have been reported, they only reporled
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2g,462 (RT 15gi5- 17 and149:16-18.) Therefore, since the defendants stole $633,199'55 from

ir workers and another $359,011.43 frorn State Fund Insurance, the $200,000 minimum

uirement for this enhancernent has been greatly exceeded.

29. Case Enhancement b: penal Code t2022.6(a)(3): Loss exceeding $1,300,000'

Amie Burgin testified that the wages stolen frorn the workers totaled $633,199'55 (RT

30: 6-9.) Joe Embry testified that State Fund lost $359,011.43 in premium based on the

defendants' false representations. AdditionallS as detailed in Count 4,the defendants obtained

the entire contraot, worth $1,536,380 by false pretenses and fraud' (People's Exhibit 14')

Therefore the defendants caused a loss in this case of $2,528,590.98. Therefore the Court should

hold the defendants to answer for this enhancernent'

30. case Enhancement c: Penal code 186.11(a)(1)(2): Aggravated white collar

Crirne Enhancement'

california Penal Code 1 86. 1 1(a)(1 )(2) states "[a]ny person who commits two or more

related felonies, a rnaterial elerne,t of which is fraud or embezzrement, which involve a pattern

of rerated ferony conduct, and the patterr of related felony conduct involves the taking of, or

results in the loss by another person or entity of, more than one hundred thousand dollars

($100,000), shall be punished..." as described in paragraph 186'11(a)(1)(2) or 186'11(aX1X3)'

penal Code 1g6.11(aXlX2) provides that "[i]f the pattern of related felony conduct involves the

taking of, or-results in the loss by another person or entity of, more than five hundred thousand

dollars ($500,000), the additional term of punishment shall be two, tl]l.ee, or five years in the

state prison." This is consecutive to the punislunent proscribed for the felony offenses' (Penal

Code 186.11(a)(1).)

h^t People v. Petronella (2013) 21 8 Cal.Ap p.4th 945 , the court defined 'related felonies'

for purposes of Penal Code 186.1 1.In People v. Petronella, the defense argued that 'related

felonies, ca, only be different felonies and not two felonies of the same code section' The Court

held that such an argument,,ignores the definitions of the plu'ases 'a pattern of related felony
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, and,two ornlorerelated felonies"'inPenal Code 186.11(a)(1)' Apatternof felony

nduct ,,means engaging in at least two felonies that have the same or similar purpose' result'

incipals, victims, or methods of commission, or are otherwise interrelated by distinguishing

eristics, and that are not isolated events." (Penal Code 186'11(a)(1)') The phrase " two of

ore related felonies fileans "felonies cornmitted against two or more sepafate victims' or agai

same victim on two of more separate occasions." (Penal Code 186' 1 1(a)(1)') For this reason

the court held that the defendant,s multiple convictions for Insurance code 11880 satisfied the

enhancement's statutory requirem ents. (People v. Petronella, 218 Ca1'App'4th at 961 ')

In this case, the defendants stole $633,199.55 of wages which were due to their workers

(RT 30:6-9.) The defendants also caused a loss of $359,01 1.43 in premiums due to State Fund'

(RT 155:22-156:1.) Therefore, since the defendants stole $633,199.55 from their workers and

another $359,011.43 from state Fund Insurance, the $100,000 rninimuin requirement for this

enhancement has been greatly exceeded'

31. Statute of Limitations.

The statute of limitations for penal Code 182(a)(4), conspiracy to defraud, ip three years'

(Penal Code 801). However, when the conspiracy is a continuing one' that time period does not

begin to run until the last overt act was committed . (People v- Crosby (1962) 58 Cal'2d713;

peopre v. rl/itt(1975) 149 cal.Ap p.ath a02.) It does not begin to run whe, the conspiracy attains

its objective. (Ibid.)

In this case the last overt act alleged and proved at the preliminary hearing was that Earl

Thornpson signed an Affidavit for Paid Prevailing wage Rates (People',s Exhibit 39) on

February 27,2l70.This is in fuitherance of the conspiracy because Earl Thornpson was

required, under the contract and under the Labor code, to complete cerlified payfoll reports and

submit them to Brown construction. (people's Exhibit 14.) Submitting tlie certified payroll

repofis was therefore a consequence of tire conspiracy and necessary for the conspiracy to

continue to obtai, its p,rpose. Therefore, unless the tirne was tolred as described below, the

statute of lirnitations for the conspiracy charge would run on February 27' 2013'
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The stattrte of lirnitations for Labor Code 1778, theft of wages, is four yearc. (Penal Code

g01.5, referenci.ng 803(c).) This is because Penal Code 803(c) applies to crimes where "a

material element is fraud or breach of a fiduciary duty obligation". Stealing worker's wages by

failing to pay thern at prevailing wage rates, failing to provide benefits and overtirne pay and not

informing the workers that they are legally entitled to more money is fraudulent. Additionally,

since the defendant stole over $633,000 from the workers, the 1778 violation is a o'grand theft of

any t1pe", which falls under 803(c)(1).

As stated above, when the offense is one of continuing conduct, only one violation

occurs, as opposed to multiple violations. (People v. Keehley (1987) 193 Cal'App'3d 1381,

13g5.) Therefore, ,,the limitations period does not comurence as to continuing offenses until the

entire course of conduct is complete." (Ibid.) In this case, the defendants stole employee wages

between September 18, 2009 (the date work began, People's exhibit 47) and February 21,2010

(the date work ended, People's Exhibit 47). Therefore, unless the time was tolled, as described

below, the statute of lirnitations for the theft of wages charge would run on Februhry 21. 2014'

The statute of limitations for Penal Code 487, grand theft, is four years. (flenal Code

g01.5, referencing 803(cX1).) In this case, the grand theft is a continuing offense, just like the

theft of wages. (See People v. Keehley(i987) 193 Cal.App.3d 1381, 1385.) The thefts in this

case, frorn State Fund and frorn UC Davis, occurred between Septernber 18, 2009 (the date work

began, people's exhibit 47) andFebruary 2l,2OlO (the date work ended, People's Exhibit 47).

Therefore, unless the time was tolled, as described below, the statute of lirnitations for the grand

theft charges would run on February 21.2014.

The statute of limitations for Insurance Code 11880, Insurance Fraud, is four years.

(penal Code 801.5, referencing 803(c)( 6), see People v. Petronella (2013) 218 Cal.App.4tr' 945';

In this case, the insurance fraud charge is a continuing offense, just like the theft of wages' (See

people v. Keehley (1gg7) 1g3 cal.App.3d 1381, 1385.) The defendants cornmitted premiurn

fraud between Septernber 18, 2009 (the date work began, People's exhibit 47) and February 21,

2010 (the date work ended, People's Exhibit 47). Therefore, unless the tirne was tollecl, as
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ribed below, the statute of limitations for the insurance fraud charge would run on February

The statute of limitations for penal Code 118a, perjury, is four years. (Penal Code 801'5,

ing 803(c)(2).) The earliest perjury charge alleged occurred on March 27,2008' (Count

). Therefore, unless the time was tolled, as described below, the statute of lirnitations for the

earliest perjury charge would run on March27 "2012'

The statute of limitations for Business and Professions Code 7028, Contracting without a

license, is 4 years. (Penal Code 802(d)(a).) Just like the other charges, Business and Professions

Codel02gis a continuing offense and the statute of limitations does not begin to run until the

entire course of conduct is complete. In this case, the offense of contracting without a license

was completed on February 2l,2OlO (the date work ended, People',s Exhibit 47)' Therefore,

unless the time was tolled, as described below, the statute of limitations for the conkacting

without a license charge would run on February 27'2014'

For the purposes of statute of limitations, prosecution commences, inter alia' when at

arrest warrant is filed. (califomia penal code g04(d).) In this case, an arrest warrant was signed

for Earr rhompson on october 2z,zor3. (people's Exhibit 1 and people's Exhibit 4.) An arrest

warrant for valery Thornpson was signed on october 22,2013. (People',s Exhibit 5') Therefore'

for both defendants and without taking tolling into account, prosecutior commenced on october

22^2013.

penal Code g03(b) states: 'No time during which prosecution of the same person for the

same conduct is pending in a court of this state is a part of a lirnitation of time prescribed in this

chapter.,, The tolling "suspends the running of the statute of limitation only for the conduct

underlying a charged offense." (People v. Terry (2005) 127 Cal'App'4tt'750,168-770') For the

pulposes of statute of limitations, prosecution commences, inter alia,when an arrest warrant is

frled. (Califomia Penal Code 804(d)')

In Shasta county, the defendants were charged with Penal Code 487(a) between May 24,

200g and ir,rur.l], 2olo,Insurance code 1 i 880(a) between May 24,2008 and Septeffrber 1, 2008'

- PrelirninarY Hearing Brief 33-



1

2

J

4

5

6

7

8

9

10

11

t2

13

t4

15

t6

t7

18

19

20

2l

22

23

24

25

26

27

28

lnsurance Code 11880(a) between Septernber 1, 2008 through October 1, 2008, lnsurance Code

11880(a) between October 1, 2008 and February l,2}}9,Insurance Code 11880(a) between

February 1,209 through May 1 ,2})g,Insurance Code 1 18S0(a) between May 1, 2009 and

August l,2OOg and Insurance Code 11880(a) from August 1, 2009 thlough November 1,2009.

(people,s Exhibit 7.) [An earlier cornplaint charged both defendants with Insurance Code

11gg0(a) between May 24,2008 and March 19, 2010. People's Exhibit 9.1 Arest warants were

issued on March 24,2011 for Earl Thompson (People's Exhibit 7) a:nd on March 24,2017 fot

Valery Thompson (People's Exhibit 9).

The arrest warrants show the fuilname, age, address, birth date,tace, hair cglor, eye

color, height, weight and social security number of both defendants. (People's Exhibits 7 and 9 ')

The yolo Coulty warrants for both defendants also list such information. (People's Exhibits 4

and 5.) Additionally, People's 7 and 9 both contain court papers which are signed by Valery

Thornpson a1d Earl Thompson. Finally, Deputy District Attomey Patricia Van Ert stated,

through the prop. 115 testimony of Paul Hillegass, that she filed charges against Valery and Earl

Thompson in Shasta County. (RT 319:18-23.) For these reasons, it is clear that the prosecution i

both jurisdictions is for the same individuals.

Additionally, Deputy District Attomey Patricia Van Er1 filed charges in Shasta County

which included all of the conduct which occurred at UC Davis between May 2008 and March

zq7;,along with other violations which occurred in other jurisdictions' (RT 319:17-20 and

320:l-12.)Her Amended Complaint aiso included the conduct which occurred at UC Davis. (RT

320:13-28.,; Tliis demonstrates that the charges are for the same conduct as those alleged in Yolo

County. It is also made clear by the fact that, once holding orders are issued in Yolo County for

the UC Davis conduct, Shasta County plans to dismiss their felony count which covers the UC

Davis conduct. (RT 321:1-9.)

people's Exhibit 8 shows that the case against Earl Thompson was still pending on Marcl

2l,Z1l4,months after the anest wanant in Yolo County was issued. Therefore. since

prosecution for the conduct rvhich occurted at UC Davis Tercero has been continuously
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1

2

aJ

4

5

6

7

8

9

10

11

t2

13

t4

15

t6

I7

18

t9

20

2l

22

23

24

25

26

27

28

l.lilllllil,
llrror.rrt.d agaipst Earl Thompson since March 24,2011, the statute of lirnitations has been 

I

ll 
.,,* since that date for defendant Earl Thompson. 

I

ll p.ople's Exhibit 9 shows that the case against Valery Thornpson was dismissed on 
I

ll S.pt.,r,U. r: 22,201i. Therefore the case was pending against her frora March 24,2011, until 
I

ll 
,rrrrrb. r 22,2011. The statute of limitations was therefore tolled during those months. 

]

il

ll O. Penal Code 803(d): Tolling while Defendant is Out of State.
il

ll 
"alifornia 

Penal Code 803(d) states that "[i]f the defendant is out of the state when or

ll ,O* the offense is committed, the prosecution may be colilnenced as provided in Section 804
il

llwitfrin 
the lirnitations of time prescribed by this chapter, and no time up to a maximum of three

ll y"urc during which the defendant is not within the state shall be apartof those limitations."

ll t this case, Valery Thompson subrnitted a change of address request to Redding Electric,
il

ll stating that her new address was in Louisville Colorado. (People's Exhibit 6.) This was done on

I I S"pt.*U.r 15, 2010. Therefore she was living out of state from at least that date.

ll 
"dditionally, 

Earl Thourpson filed a claim with the Labor Comrnissioner of the State of
il'
ll CaUfomia on April 25,2071, stating that he did not receive prevailing wages from Russell

ll ,non rron. (RT 3l:25-33:7; People's Exhibit 13.) In that claim, Earl Thompson listed his

f f "rro.rr, 
address was on S. Wolff St., Denver Colorado. Therefore from April 25,2011, tluough

llOrn, 25,2Ll4,Defendant Earl Thornpson's statute of limitations was tolled. Since the arrest

ll *urrur, was signed on October 22,2013,it was filed within the statutory period.

lt
il

ll .. Penal Code 803(c): Tollinguntil Date of Discoverv.

ll t"nal Code 803(c) states tliat, for offenses listed and for offenses "a nraterial element of
il

ll 
wtrictr is fraud or breach of fiduciary obligation, the commission of the crimes of theft or

ll ernbezzlement upon an elder or dependent adult, or the basis of which is rnisconduct in office by

ll u prrUfi. offrcer, employee, or appointee" that "[a] lirnitation of time prescribed in this chapter

ll O"* not cornrnence to run until the discovery of an offense...". Penal Code 803(c) applies to the

lt

il
il

il

lt
ll 
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crimes, inter alia, of grand theft of any type (803(c)(i)), perjury (803(cX2)), and insurance fraud

(803(c)(1) or (c)(6). This tolling provision was discussed in the pivotal case of People v. Zamora

In People v. Zamora (1976) l7 Cal.3d 538, the Califomia Supreme Couri tackled the

question of what must be shown for 803(c)'s tolling to apply. The Court concluded that the

evidence must show the date on which the offense was discovered, how and bywhom it was

discovered, the lack of actual and constructive knowledge prior to the date of discovery and the

reason that the offense was not discovered earlier. (Ibid.)

Penal Code 803(c) applies to the crimes, inter alia, of grand theft of any type (803(c)(1)),

perjury (803(cX2)), and insurance fraud (803(c)(1) or (c)(6). It is alleged in the Third Amended

Cornplaint to apply to counts 2 tlirough 26, which includes violations of Labor Code 1778, Penal

Code 487, lnsurance Code 1 1880 and Penal Code 1 18a.

In this case, testimony at the Preliminary Hearing showed that the first time that the crir

of Labor Code 1778, theft of worker wages, Count 2,was discovered was when worker William

Bennie filed a cornplaint with the Division of Labor Standards Enforcernent on December 2,

2009. (RT 15:1 8-20 arrd20:28-21:1.) In the cornplaint, the worker reported that he was not

receiving the correct wage rate. (RT 15:18-20.) Ms. Bergin then testified that before receiving

the complaint on December 2,2009, no one at the Department of lndustrial Relations (of which

the Division of Labor Standards Enforcement is a division) had, to her knowledge, actual or

constructive knowledge of anything which would alerl areasonable person to the presence of

fraud at the UC Davis construction site. (RT 16:17-23.) Ms. Bergin also testified that the DSLE

receives complaints and investigates those complaints. (RT 6:16-20.) It is reasonable to assume

that since no one at DSLE had any reason to suspect fraud before December 2,2009, that no

cornplaints were filed before that date regarding Russell/Thompson's work at UC Davis. This

explains why the offense was not discovered on an earlier date. Therefore, as to LC ll78,the

date of discovery was December 2,2009. However, it is irnportant to note that the crime of 1718

had not been completed on that date, as the defendants continued stealing wages until February

2l,z)l}.Since it was a continuing course of conduct, the stafute of limitations does not begin to

run until the course of conduct is cornplete. (People v. Keehley (1987) 193 Cal.App.3d 1381,
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13g5.) Therefore tolling under section 803(c), while applicable, does not impact the date when

the statute of iimitations began to run on the Labor Code 1778 charge.

Similarly, the evidence for Count s 3, 4,, and 5, Penal Code 487 , 487 and Insurance Code

11880 respectively, shows that State Fund was first alerted about suspected fraud when they

received a tip fro the Northem California Carpenters Regional Council in October of 2009. (RT

142:12-16 and 152:14-1g). Before that date State Fund had no actual or constructive knowledge

of any facts whioh would lead thern to believe fraud was being cornmitted at UC Davis by the

defendants. (RT 1 52:20-22.) Mr. Ernbry also testified that the only fonn which State Fund

received to teil them of the amount of wages paid was the 6224L.(RT 149:28-150:1). Therefore

there was no way for State Fund to discover the fraud earlier. Therefore the date of discovery

was in October Z0Og.However, since these three counts were continuing critnes, the statute did

not begin to run until Febru ary 27,2010. Therefore tolling under section 803(c), while

applicable, does not impact the date when the statute of lirnitations began to run on counts 3, 4

and 5.

Counts 6,7 and3, the perjury charges based on the Contractor's State Licensing Board

licenses were not discovered until2013, when the Yolo County District Attorney's Office

approached the contractor's board regarding the defendants' critnes. (RT 251:20- 252:5). Before

that date, the CSLB did not have any acfual or constructive knowledge of the presence of fraud

regarding Russeil/Thompson's licenses. (RT 252:19-21). However, the crime was earlier

reported to the Shasta District Attomey's office on February 5, 2010 frorn State Fund' (RT

ll3:25- 1 14:8.) Before that date, Shasta District Attomey's office did not have any reason to

believe that there was any fraud going on in Yolo County at the UC Davis Donns' (RT 114:15-

19.) Therefore the date of discovery was February 5,2010, the first date that the information was

subrnitted to a 1aw enforcernent agency which would lead a reasonable person to investigate

whether Russ ell/Thompson' s contractor' s license was valid.

Finally, the perjury charges, Counts 9 througli 26, which are based on the Certified

payroll Reports (people's Exhibits 22 throtgh3g), were not discovered to be fraudulent until the

Deparlment of Industrial Relations began its investigation on December 2, 2009 
' 

as described
28
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above. (RT 1 5: 1 8-20 and 20:28-21: 1 .) For the reasons stated above (that the DSLE did not have

actual or constructive knowledge of the fraud prior to the date of discovery and the reason

tlrerefore), the date of discovery for all of the perjury charges is Decembet 2'2009'

d. Coqclusion.

As demonstrated above, all charges were filed within their applicable statutory tirne

limits. To fu1ly illustrate this consider the fact that the statute of limitations for the very ear'liest

crime began to run on March zT,zoog.Even given the shorlest statute of limitations, three years,

tlre statute would run on March 27,2Ol1. However, before that date, on March 24,2011

Defendants Earl Thorrpson and valery Thompson both had arrest warrants issued for thern in

Shasta County. This tolled the statute of limitations'

For Earl Thornpson, the statute remains tolled even now' For Valery Thompson' the

statute was tolled until her case was dismissed on Septemb er 22,2071. However, before her case

was disrnissed, she moved out of state (on Septernber 15, 2010)' The fact that she was out of

state tolls the statute for another three years from Septe mbet 22,2}ll ' Therefore her statute of

lirnitations would, at the very earliest, run on Septemb er 22,2014' However' that is more than a

year after the arrest warrant was issued in Yolo County for her' Therefore even giving the

defendants every benefit of the doubt, all charges were fi1ed within the applicable statute of

limitations timeframes.

2
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CONCLUSION

For the foregoing reasons, the People respectfully request that this court hold the

defendants to answer for a1l charges and all enhancements.

Date:Novembet 4,2074 JEFF W. REISIG #182205

District AttorneY forYolo CountY

By:

20

2l
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23

24

2
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SUPERIOR COURT No. 13-3824

PROOF OF SERVICE

I, LORI HENDRIX, declare:

I am a citizen of the United States and a resident of the county of Yolo; I am over

the age of eighteen years and not a party to the within entitled action; my business

address is 301 Second Street, Woodland, California 95695. On November 4,2014,I

served the within document: PRELIMINARY HEARING BRIEF

tr by placing a true copy thereof in the box located at 301 Second Street,

Woodland and clearly designated for daily pick-up by the parties set forth
below:

tr by transmitting via facsimile the document listed above on this date before

5:00 pm to the fax number set forth below:

X by placing a true copy of the above document in a sealed envelope and

deposited the same in the United States mail at Woodland, Califomia,
addressed as follows:

RODNEY BEEDE
Attorney at Law
lTTALincoln Ave
Woodland, CA 95695

ROBERT J. SPANGLER
Attorney atLaw
lTTALincoln Ave
Woodland, CA 95695

I declare under penalty of perjury that the foregoing is true and correct.

Executed on Novemb er 4,2014 at Woodland, California.


