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Introduction

Thank you to Senator Durbin, the Committee Chair as well as Ranking Member Graham, and the
other distinguished members of the Committee for allowing me to testify at this hearing on the
contributions of immigrant workers to the food supply chain and howdtier protect them. | am
alawyer andresearcher at the Economic Policy Institute, a nonprofit, nonpartisan think tank
dedicated to advancing policies that ensure a more broadly shared prosperity, and that conducts
research and analysis on the econontatss of working America and proposes policies that

protect and improve the economic conditions of loand middleincome workers regardless of

their immigration status and assesses policies with respect to how well they further those goals. |
am also a \iting Scholar at the Global Migration Center at the University of California, Davis, a
university known for its focus on the study of agriculture. UC Dathe i®p universityin the

nation for agricultural sciences, plant and animal sciences, anduétgred economics and policy
research.

| am especially honored to be before the Judiciary Committee because | am myself the son of
immigrants, each of whom came from a different country and through different immigration

pathways, and who met eaddther in the great melting pot that is my home state of California.

The first jols that most family member2y 062 6 K Y& Y2 (i K SmhRafterhargivirg I G KS |
in the United Statesverein the food supply chain, in the agricultural heartland of Calitg the

San Joaquin Valley, where | grew up, and now live. My parents | are the direct beneficiaries of the
American immigration systembut | also believe that the United States has benefitted greatly

from immigration and the immigrants who arriveboth economically and culturalty which is why
GKSNB Aa y2 1jdzSadAz2y Ay Yeé YAYR OGKFG AYYAIANT GA
believe that the United States should grow and expand pathways for immigrants, to allow them

come and stay and integratato the United States, and believe we should do much more to

improve the migration pathways that currently exist, and we also should regularize immigrants
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who are in the United States who lack an immigration status or only have a precarious, temporary
status, such as Temporary Protected Status, Deferred Action for Childhood Arrivals, and parole.

The purpose of this hearing is to discuss the work that immigrant workers do across the entire

F22R adzlll) & OKIFIAYyS>S FTNRY 4&7F! NXcoil@helpimmgr&E ¢ | YR K
workers and farms and business, as well as how best to protect both U.S. workers and immigrant
workers. This hearing is especially timely given the countless stories of abuse and exploitation of
immigrant workerswvho are employednthelow-g I 3S 2206a GKI 0 &dzLJLJ2 NI ! Y S
production and distribution. The COVID pandemic exacerbated the alreadytreme

vulnerabilities of this cohort of workers, who were considered by the federal government to be
GSaasSyuairlté I ngdowoik b pessSniNdherNidanjreizfotely, and who suffered
disproportionately in terms of covid infections and deaths. Despite the plight of workers across the

food supply chain being broadcast across the front pages of newspapers and on television,
policymakers didittle to protect them and honor their contributions.

Employers and industry associations have now been complaining about labor shortages and the
lack of a stable workforce and calling for immigration reforms that would provide them with
addtional workers, but virtually no action has been taken to improve conditions in a number of
industries, including agricultureto help attract and retain workers nor have the necessary
investments been made to improve labor standards enforcement to prateckers in those
industries. Without those measures first, it is impossible to know if the claims made by employers
are legitimate. In a number of industries, there is little evidence of shortages of workeits

F YL S S@ARSYOS (i KI dcenimidedNadorkihg canditdrisin ofieBeathd R
a false image of a shortage that employers then wish to resolve with temporary migrant workers
who are indentured to them through nonimmigrant work visa programs. The fervor around so
called labor shortges has gotten so intense, in fact, that in response, numerous state legislatures
around the country are now passing and proposing laws that peel back the few prohibitions that
exist to protect against child labor, as some of my EPI colleagues have yatmnimented:

In addition, many migrant workers who are already in the United States lack an immigration status

or only have a precarious, temporary status, such as those with DACA and TPS, parole, or those

who are asylum seekers, as well as those wigoila temporary nonimmigrant status with a work

visa. The status of those workers is subject to change depending on conditions and the whims of
policymakers; thus, the first needed step in terms of the immigration system is to stabilize the

current workbrce by ensuring migrant workers are regularized and have a quick path to

permanent residence and citizenship. The employers and industries complaining that the U.S.

G2N] F2NOS Aa y20G aqadlroftSé akKz2dZ R f221anRANBOGTE &
improve the status of immigrant workers.

Immigration,if done right, may be perfectly reasonable response to labor shortages, but only
when it aligns with broader strategies to lift workplace conditions. Our current workforce

1 Jennifer Sherer and Nina Magtild labor laws are under attack in states across the couAtnyid increasing child labor
violations, lawmakers must act to strengthen stand&dsnomic Policy Institute, March 14, 2023.
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whether migrants or 5. workers need and expect support in the form #gularization, access

to green cards, and improved wages and working conditions and labor standards. Immigration is
not the only policy response available to lawmakeraising wages and investing in traigiare

other examples of responsedut immigration is certainly an option, if done right.

All immigration pathways, including our refugee and asylum systems, can be vehicles for economic
growth and workforce expansion, not just those that are employreaged by design. To the

extent that pathways are increased with the primary intention of meeting employer need, those
pathways must includegt a minimum, a credible methao determine whether the need is real if
shortages exist (and not a system thatnsply relies on the attestations of employer§).S. workers

must have a fair opportunity to apply and be considered first for U.S fgshshichthey are

gualified

Whenopportunities offered to migrant workergheymust be fair At a minimummigrant
workersmustbe paid fairly according to U.S. standariiayeadequate protectionsgainst
retaliation and access to justieghen their rights are violated. As important@pngress must
create a clear and direct path to permanent residence thattmigrant worker controls (rather
than one that is controlled by the employer). Unfortunately, when it comes to U.S. temporary
work visa programs, the U.S. government is failing to meet these basic standards and provide
these basic rights to U.S. workenmsdamigrant workers alike.

Furthermore, two of the most weknown and important temporary work visa programs in the
United States, the {2A visa program for temporary and seasonal jobs in agriculturand the H

2B program for temporary and seasonal jobsitside of agriculture, have been an integral part of
the public discourse on migrant workers and the food supply chain. Employer groups and industry
associations havkeeencalling to expand and deregulate both prograrBsamefully, policymakers
have suppaied budget ridersallowingemployersto hire more H2A and H2B workers, whilalso
loweringwage standards and watering dowather importantworker protections.

While the size of both the 2A and H2B programs has increased rapidly in recent yeahsring

that time, few, if any, new protections have been implemented to ensure that workers in those
programsand industries ar@adequately protected. Congress and federal agencies have failed to
implement needed measurds lift standards and safeguard fundamtal rights,despite

numerous and egregious cases of worker abuses and exploitation including wage theft, health and
safety violations, discrimination, human trafficking, and even death.

My written testimony will discuss the importance of the immigrardnkforce in the United States
andthe need to invest in improving labor standards enforcement to protect workers, with a close
look at labor standards enforcement in agriculture, including a discussion of wages for
farmworkers and the false narratives armlithe discussion about the Adverse Effect Wage Rate
for H2A farmworkers. It will then turn to a discussion of U.S. temporary work visa programs,
providing a background on their usage ahd flaws that are common across them, and offer
common sense soligns for the programs in their entirety, along with a specific focus on H2&H
and H2B visa programs.
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Immigrant workers in the U.S. economy and the food supply chain

Numerous scholars, institutions, and government agencies have documented the key role that
immigrantand nonimmigrantvorkers play in the U.S. economy, including in the U.S. food supply
chain. Without immigrant workers, many sectors of the economy wousdeao function
adequately whether it be the construction of buildings, crop production, or information
technology services. This sectidiscusses andites some of those sources.

Immigrant workers play an important role in nearly all sectors of the egono

The latest report from the Bureau of Labor Statistics (BLS) on the labor force characteristics of
foreignborn workers shows that in 2022, immigrant workers accounted for 18.1% of the U.S.
civilian labor force, an increase of 0.7% compared to 20®tording to the U.S. Census, the
share of the U.S. population that is foreigorn was 13.6% in 202X;this share held in 2022,

It means that immigrants are overrepresented in the labor force bypdrSentage pointsThe

labor forceparticipation rate of immigrants was 65.9%, which waspértcentage pointdigher

than the labor force participation rate of the natimrn .2

F'OO2NRAY3A G2 . [ {2 AYYAIANI Yyl o 2bbdhGoNdrstashd NE | f &2
employed in serviceccupations (21.6 percent versus 14.8 percent); natural resources,

construction, and maintenance occupations (13.9 percent versus 7.9 percent); and production,

GNF YALRNIFGA2YZ YR YFGSNARLFE Y2@3Ay3*0h&OdzLd GA2Y
saurces made similar findings. For example, the Migration Policy Institute (MPI) reported that
immigrants accounted for 17% of the workforce between 2017 and 2021, and represented 21% of

all workers in the food industry, excluding restaurants. They alsortegdhat immigrants were

18% of transportation workers, 22% of grocery and farm product wholesalers, 35% of meat

processing workers, 25% of seafood processing workers, and 16% of grocery retail workers.

2Bur eau of L aFbreign B@n Wotkérs ltaboc Force Characterigti®922 6 U. S. Department of Lab:

May 18, 2023.

SBureau of L aFbreign B@rt Véotkeérss ltalboc Force Characterigti®®22 o0  Uep&@tmenDof Labor, News Release,

May 18, 2023.

‘Bur eau of L aFbreign B&rt Veotkérss ltaboc Force Characterigti®®22 o  Dep&@tment of Labor, News Release,

May 18, 2023.

5Jul i a I®@meidraattWorkersiiVital to the U.S. COVID9 Response, Disproportionately Vulnerable Fact Sheet, Mi g |

Policy Institute, March 2020.
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The Immigration Research Initiative also recengiyorted on the immigrant workforce

AYYAINI yiGa FNB | 6A3 | yR theYepigtNtfessesjwitiihngiant2 ¥ 1 K S
labor responsible for 17 percent of total GDP in the United S&¥&ontrary to common

misperception, the report showsnimigrants work in jobs across the economic spectrum, and in a

wide range of occupations. The report underscores two basic realities. On the one hand, the

majority of immigrants are in middi®r upperwage jobs with 48% employed in middierage

jobs, earnirg more than 2/3 of median earnings for ftilne workers (or $35,000 per yeagnd

17%arein upperwage jobsearning more than double the median. On the other hand,
AYYAINIyGa NB albd GKS al YS {#ag8jobRANEHBINE LI2 NI A 2 Y
percent of immigrants are in jobs paying under $35,000, compared to 26 percent dfdunS.

g 2 NJ STNd&irdndigrants employed in the food supply chain occupations and industries cited

above by MPI, as well as those employed in agricultural jeb<top farming and livestock

production, are overwhelmingly likely to be part of the 35% of immigrants irage jobs.

These data show that immigrant workers are playing a vital role all across the food supply chain
and in countless other industrieshi§ is virtually an undisputable claim.

Millions of immigrant workers lack an immigration status or have
only a precarious, temporary status, including many in the food
supply chain

While the importance of immigrants to the U.S. economy is generallyrstwted, there is
generally less discussion about the impact of the different statuses of immigrants in the
mainstream public discourse, especially with respect to the varying labor market outcomes

associated with those statuses. For employers who claidthd | O1 | aadl of S¢ 42 N
key drivers is likely to be the lack of a stable and permanent status for too many immigrant
workers.

The Pew Research Center has reported on the makeup of the U.S. immigrant population, by
immigration status, showig that 45% of immigrants are naturalized citizens, 27% are lawful
permanent residents (also known as green card holders), while 23% are unauthorized immigrants
who lack status, and 5% of the total foreigarn population are temporarily residing in the it&d
States with nonimmigrant visd@sThe latest estimate from the Center for Migration Studies shows
that in 2019 there were 10.3 millicttal unauthorized immigrants residing in the United States,
with 7.3 million of thenof working age angbarticipating in the U.S. labor forceThe United States

6 David Dyssegaard Kallick and Anthony Capdtemigrants in the U.S. Economy: Overcoming Hurdles, Yet Still Facing Barriers

Immigration Research Initiative, May 1, 2023.

7 David Dyssegaard Kallick and Anthony Capdtemigrants in the U.S. Economy: Overcoming Hurdles, Yet Still Facing Barriers

Immigration Research Initiative, May 1, 2023.

8Abby Bu #eymadngs Afout U.S. Immigrantsd Fact Tank (Pew Research Center), Au
°Center f or MiEstimatésiofdJndocBrhentddiaedEligideNaturalize Populations by Stat®é St at e and Nat i ¢
Data Tool, accessed May 27, 2023.
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stands alone in terms of having such high share of its immigrants lacking an immigration status,
and no country comes close in terms of an absolute number of unauthorized immigrants.

The 7.3 million unauthazed immigrant workers are not fully protected by U.S. labor laws because
they lack an immigration status: Unauthorized workers are often afraid to complain about unpaid
wages and substandard working conditions because employers can retaliate againgiythem
taking actions that can lead to their deportation. That also makes it difficult for unauthorized
immigrants to join unions and help organize workers. This imbalanced relationship gives
employers extraordinary power to exploit and underpay these workdtsnately making it more
difficult for similarly situated U.S. workers to improve their wages and working conditions.

The exploitation described here is not theoreticalaAdmark study and surveyf 4,300 workers

in three major cities found tha®7.1% of unauthorized immigrant workers were victims of
minimum wage violations, as compared with 15.6% of-bon citizens. Further, an astounding
84.9% of unauthorized immigrants were not paid the overtime wages they worked for and were
legally entitled to.1°

There are also many migrant workers whose status is in a grey area: they may not have a
permanent path to remain in the United States, but have some protection from deportation, along
with an Employment Authorization Document (EAD) issued byeUddtates Citizenship and
Immigration Services (USCIS), which permits them to work lawfully. Having an EAD reduces the
reasonable fear that unauthorized immigrants have of employer retaliation that can lead to
deportation. A few of the major categories wiigrants with EADs include asylum applicants and
those who were recently granted asylum, parolees, those who were granted Temporary Protected
Status (TPS) or established prima facie eligibility for TPS, and those who qualified for Deferred
Action for Childood Arrivals (better known as DACA). In fiscal year 2022, there were
approximately 1.8 million migrant workers with valid EADs in those categories dlone.

When it comes to the 5% of migrants that Pew estimates are in the United States with temporary
vid &Y L Q@S OftHatQotat SRoappraximatily Ail million are employed in the U.S. labor
force in a number of different work visa prografisAs will be discussed-utepth later in this

testimony, the migrant workers in these programs are among the most exploited laborers in the
U.S. workforce because the employment relationship created by the visa programs leaves workers
powerless to defend ahuphold their rights, due to fear of retaliation and deportation. Temporary
migrant workers are usually tied to one employer and cannot change jobs if their boss is abusive or
breaks the law, and the exorbitant fees charged to them by labor recruitemsnigtoyment

10 Annette BernhardtetaBr oken L aws, Unprotected Workers: Violati,ons of Em
Center for Urban Economic Development tidaal Employment Law Project, and UCLA Institute for Research on Labor and

Employment, 2009.

LAuthorodés analysis of -E68Drms @he 4.8 rhilioo total idcudes BAD agprovalmforl2021 and 2022,

because EADs are often valid for tyears, or 18 months for TPS grantees, and include the EAD eligibility categories of A054,

Granted Asylum Sec. 208; A124, Granted TPS; C085, Applicant for Asylum/Pending Asylum App; C11,Parolee Sec. 212.5/Public
Interest; C19, Prima Facie Eligibility FoP5; and C33, Deferred Action for Childhood Arrivals.

12 Daniel CostaTemporary Work Visa Programs and the Need for Reform: A Briefing on Program Frameworks, Policy Issues and
Fixes,and the Impact of COVH}9, Economic Policy Institute, February 3, 2021.
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opportunities in the United States leave workers indebted and indentured to both employers and
recruiters.

Three of the main temporary work visa programs utilized by U.S. employers across the food supply
chain for almost exclusively lowagejobs,are the H2A, H2B, and -1 visa programs. The-2A
program used almost exclusively by employers in the food supply ¢calows employers to hire
workers from abroad for agricultural jobs that normally last less than one year, including picking
crops and sheepherding. There is no numerical limit e&AH/isas, and in recent years, the2H
program has grown sharply, to approximately 300,000 workers in 2022. -Pigefgfogram allows
employers to hire temporary workers in lewage nonagricultural joblike landscaping, forestry,
food processing, hospitality, and construction. There is an annual numerical limit of 66,000, but
workers often stay longer than one year or have their stay extended, and congressional
appropriations riders haveaisedthe capin recent years, resulting in approximately 150,00Q8
workers in 2024as discussed later in this testimonyccording to the Office of Foreign Labor
Certification, approximately 10.5% of2B jobs were certified for occupations in the food supply
chan.t?

The 31 visa is part of the Exchange Visitor Program, a cultural exchange program run by the State
Department that has more than a dozen differefit frograms, including programs that permit
Fulbright Scholars to come to the United States, but fleode facto lowwage work visa

programs. <l workers are employed in a number of lavage occupations like au pairs, camp
counselors, maids and housekeepers, and lifeguards, but masgecially in the Summer Work
Travel program, the largestlJprogrant are employed in the food supply chain, by staffing
restaurants as well as smaller food stores and concessions standsdilceeam shops, including

at amusement parks and national paf¥sChe Summer Work Travel Program has a numerical limit
of 109,000 pr year; and 92,619 temporary migrant workers were employed through it in 2022.

Together, there were close tdb5,000 temporary migranivorkersemployed in just these three

visa programs in 2022, rivaling the number of laage temporary migrant workerd ¢he peak of

the Bracero programSt a program so notorious for worker abuses that Congress eventually shut
it downt with the vast majority employed across the food supply chain. Like the Braceros before
them, temporary migrant workers in the-BA, H2B, and <1 programs and most other work visa
programg are indentured to their employers and have limited workplace rightse trend

towards temporary work visa programsnstead of providing migrants with a permanent

immigrant status is a trend that is being observed across the OECD, and has been documented

BAut hor 6 s Officeaf Fgreignsa bodr C e r H-2BfTempaaryiNonhgriculfural Program Selected Statistics,

Fiscal Year (FY 2022) 6 Empl oyment and Training Administration, u. s. Depa
14 Migration that Works coalitiorShining A Light on Summer Work: A First Look at the Employers Usingtt&ichmer Work

Travel Visa July 30, 2019. (The Migration that Works coalition was formerly known as the International Labor Recruitment

Working Group (ILRWG)).

BVi ct or STad paliticdteconiomic diinamics of California's farm labor markétighly specific model of international

factorfows 6 Journal of Behavi 03 RdgesEd@46nomi cs, Volume 2, 197
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by migration scholar& It is a particularly troubling trend, comlgring the consensus that exists
among economists that permanent residence and citizenship raises wages and reduces.foverty

LYYAIN GA2Y A& GKS 3J20SNYYSyilQ:z
priority while labor standards enforcement agencies are starved
for funding and too understaffed to adequately protect workers

Since this hearing is focused on how of immigration and labor are deeply intertwined, it must be
noted how Congress has heavily prioritized the enforcement of immigratiort lamsch to the

detriment of labor and employment lawsas evidenced by the massive imbalance in

appropriations made to enforce each. For too long, employers have lobbied members of Congress
to keep funding levels unrealistically and disastrously low for agencies like the Uastnbery of

Labor (DOL) and the National Labor Relations Board (NlRBYw that they cannot adequately

fulfill their missions. The result is an environment of near impunity for rampant violators of labor
and wage and hour laws, a situation brought to ligi the recent wave of labor organizing across

the country as workers make it clear that they are unwilling to continue accepting unsafe and
unjust conditions on the job.

éBudgetsk NB Y 2 NI f 5mdGediéanmayatduhderstand the priorities afgovernment

is to look at how it spends monekor at least the past decadéhe U.S. Congresms placed little
value on worker rights and working conditions. A recent comparative analysis | published of
federal budget data from 2012 to 2021 reveals ttiad top federal law enforcement priority of the
United States is to detain, deport, and prosecute migrants, and to keep them from entering the
country without authorization. Protecting workers in the U.S. labor markst ensuring that their
workplaces aresafe and that they get paid every cent they eaiis barely an afterthought.

This situation leaves migrant workers especially vulnerable to employer lawbreaking. There are
not enough federal agents to police employers, while a massivggration enforcement dragnet
threatens workers with deportation. Employers take advantage of the climate of fear this creates
to prevent workers from reporting workplace abuses. Workers who find the courage to speak up
can be retaliated against in waglgat can set the deportation process in motion.

B¥See for exampl e, D a n i GECD h@jblights éemporany lat®rhmiigraiioplimobt asmany questwérkers as

permanent immigrants@/orking Economicblog (Economic Policy Institute), December 4, 2019; Anna Boucher and Justin Gest,
Crossroads: Comparative Immigration Regimes in a World of Demographic Ch@ageridge University Press, 2018.

7Se e, for exampl e, Sankar M u'ketValye afamBmaloymeaiiastd @eev i d Ox bor r ow, fi
Card Bemography9 (February 2012): 21237, https://d0oi.org/10.1007/s13521 1-0079 3; Manuel Pastor and Justin

ScogginsCitizen Gain: The Economic Benefits of Naturalization for Immigrants and the Ecoi@enyer for the Study of

Immigrant Integration, University of Southern California, Beter 2012Heidi ShierholzThe effects of citizenship on family

income and poverfyfEconomic Policy Institute, February 24, 2010.

18 The origin of the phrase is unknown but it has been used regularly in the context of economic and fiscal policy delstibgs, incl

by Dr. Martin Luther KingMadn.i nSéet hfear Kéxnagmpl ¢ nhdn YWiaenerAn
Smiley, dhe Nati on, January 18, 2 Every buddgetés\a mord documphdd | T wiatmt drr , B@RbdeDr |
April 27, 2017, B.exy7 cph.: m.B;u dSjcea t 16 Boltaddogpra 117 2014; @and Mdam Matthews,

fiBudgets Are Moral Documéns , and Tr ump 6,s¥Wox, March 16y2017a | Failure
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https://www.cambridge.org/us/academic/subjects/politics-international-relations/comparative-politics/crossroads-comparative-immigration-regimes-world-demographic-change?format=HB&isbn=9781107129597
https://link.springer.com/article/10.1007/s13524-011-0079-3
https://link.springer.com/article/10.1007/s13524-011-0079-3
https://doi.org/10.1007/s13524-011-0079-3
https://dornsife.usc.edu/csii/citizen-gain/
https://www.epi.org/publication/bp256/
https://www.epi.org/publication/bp256/
https://www.thenation.com/article/archive/martin-luther-kings-final-year-an-interview-with-tavis-smiley/
https://www.thenation.com/article/archive/martin-luther-kings-final-year-an-interview-with-tavis-smiley/
https://twitter.com/revdrbarber/status/857710314963468288?lang=en
https://www.politico.com/story/2011/04/begich-budget-a-moral-document-052947
https://www.vox.com/policy-and-politics/2017/3/16/14943748/trump-budget-outline-moral

The wide gap in government funding between immigration and labor standards
enforcement has persisted for at least a decade

In 2013, the Migration Policy Institute made headlines with a repayhlighting how

appropriations for immigration enforcement agencies exceeded the combined funding for the five

main U.S. federal law enforcement agencies by 24%pdating these figures for its 2019 report,

the institute revealed how in 2018, after anahsix years of skyrocketing spending, immigration
enforcement agencies received $24 billion, or $25.6 billion in 2021 dollars after adjusting for
inflation°¢ KA a | Y2dzyid A& daon LISNOSY GalldsteNBncipakK I Yy wo K|
federalcrimih £ ¢ Sy F2NOSYSyid F3SyOaSa O2YO0AYSREéE oA
Bureau of Investigation; the Drug Enforcement Administration; the Secret Service; the U.S.

Marshals Service; and the Bureau of Alcohol, Tobacco, Firearms, and Explosivesp@ts bring

G2 ftAIKEIG GKS FFHOG GKFG AYYAINIGA2Y SyTF2NOSYSyi
top federal law enforcement priority.

Not much has changed since 2018. My analysis of DHS budget documents reveals that Congress
appropriated anaber $25 billion in fiscal year 2021 to enforce immigration laws, while

Department of Justice and DHS budget documents show an appropriation of $20.4 billion to the
principal federal criminal law enforcement agenciés.

But where do labor standards and vker rights fit in?

My analysis of federal budget data also reveals that government spending on immigration
enforcement in 2021 was nearly 12 times the spending on labor standards enforcemespite
the mandate of the labor agencies to protect the 144liom workers employed at nearly 11
million workplaces? Labor standards enforcement agencies across the federal government
received only $2.1 billion in 2021. (Seigure A)

This is an important fact to acknowledge, because having a robust systesbdorstandards
enforcement is a kegtrategyto balance the interests of employarsn having the labor force

they need and those of both immigrant and Usorkerst in having decent wages and working
conditions and recourse when employers break the law. Any new immigration reforms considered

19 Doris Meissner, Donald M. Kerwin, Muzaffar Chishti, and Claire Bergdromigration Enforcement in the United States: The

Rise of a Formidable Machinery Mi gr ati on Pol i cy | nst iHuge AreountsBpentoralmnyigrafion,1 3; Jul i
Study Finds New York Times, January 7, 2013.

20 Doris Meissner and Julia Gelaltight Key U.S. Immigration Policy Issues: State of Play and Unanswered Qugktigration

Policy Institute, May 2019.

2’sSee U. S. De p arSummeary bf Budfet Authosity by dmpropridtion, Fiscal Year 2022 ¢ U. S. Depart men!
Homeland Security).S. Secret Service: Budget Overview, Fiscal Year 2023, Congressional JustifidaoSecret Service.

2Z2Aut hor 6s aaoa thesizé of theddbor fibrce and establishments from Bureau of Labor Statistics, U.S. Department of
Labor,Quarterly Census of Employment and Wages (QCE&)essed October2022. Data on the number of workers represent

QCEW data on the total number of employees covered by unemployment insurance programs, which is used as a proxy for the

number of workers covered by labor standards enforcement agencies.
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https://www.bls.gov/cew/

by Congress should include increased funding and strong mandates for labor standards
enforcement.

FIGURE A

Government funding for immigration enforcement was
nearly 12 times as much as labor standards enforcement
funding in 2021

U.S. government funds appropriated for immigration and labor standards
enforcement, 2021
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B Immigration enforcement
Labor standards enforcement

Data

Motes: Values are adjusted to constant 2021 dollars and reflect totals for the U.S. government's fis-
cal year (October 1to September 30).

Sources: U.5. Department of Labor, Fiscal Year 2023—Department of Labor, Budget in

Brief and Archived Budgets, fiscal years 2012-2022; National Mediation Board, Congressional Jus-
tifications, fiscal years 2014-2023; National Labor Relations Board, Performance Budget Justifica-
tion, fiscal years 2012-2023; and U.5. Department of Homeland Security, DH5 Budget, Congres-
sional Budget Justification for Fiscal Years 2012-2023.

Economic Policy Institute

Theappropriatiors story is largely the same over the past decade and across three presidential
administrations. A§igure Bshows, in 2012 a decade ago Congress appropriated $21lion

for immigration enforcement but only $2Hillion for labor standards enforcement(constant

2021 dollars). In fact, 2012 was the peak year for labor standards enforcement funding for the
20122021 period. Shockingly, the budget for labor standards actually declined by $300 million
from 2012 to 2021. Meanwhile, immigration enforcemeunhéling peaked in 2019 at $26.9 billion.
The average annual amount appropriated for immigration enforcement funding over the past
decade was $23.Hillion, while the average for labor standards enforcement was BRli2n.
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FIGURE B

Over the past decade, average annual funding for
immigration enforcement has been over 10 times as
much as labor standards enforcement funding

U.S. government funds appropriated for immigration and labor standards
enforcement, 2012-2021
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Labor standards enforcement

Data

Motes: Values are adjusted to constant 2021 dellars and reflect totals for the LS. government’s fis-
cal year (October 1to September 30).

Sources: U.S. Department of Labor, Fiscal Year 2023—Department of Labor, Budget in

Brief and Archived Budgets, fiscal years 2012-2022; National Mediation Board, Congressional Jus-
tifications, fiscal years 2014-2023; National Labor Relations Board, Performance Budget Justifica-
tion, fiscal years 2012-2023; and U.5. Department of Homeland Security, DHS Budget, Congres-
sional Budget Justification for Fiscal Years 2012-2023.

Economic Policy Institute

This estimate for labor stamdds enforcement appropriations uses an expansive definition that

includes federal budget data for fiscal years 2012 to 2021 for the eight subagencies,
FRYAYAadNrGA2yas YR 2FFA0Sa GKIG 5h[ O2yaiARSN
and theNational Mediation Board.

The wide staffing gap between immigration and labor standards enforcement
agencies has persisted for at least a decade

Federal budget data show that labor enforcement agencies are staffed at only a fraction of the
levelsrequired to adequately fulfill their missions. In 2021 Fagure Ghows, Congress gave the

10 labor standards enforcement agencies combined only enough funding to employ fewer than
9,400 personnel, while the immigration enforcement agenciesS. Customand Border

Protection (which includes the U.S. Border Patrol), U.S. Immigration and Customs Enforcement
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(ICE), and the Office of Biometric Identity Managemergceived enough funds to employ a total
of almost 79,000 personnel, more than eight times as nm@argonnel as the labor standards
agencies.

FIGURE C

In 2021, immigration enforcement agencies had eight
times as many staff as labor standards agencies

Annual full-time equivalent staffing levels at immigration and labor standards
enforcement agencies, 2012-2021
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Data

Notes: The number of full-time equivalent staff reflects totals for the U.S. government’s fiscal year
(October 1to September 30).

Sources: U.S. Department of Labor, Fiscal Year 2023—Department of Labor, Budget in

Brief and Archived Budgets, fiscal years 2012-2022; National Mediation Board, Congressional Jus-
tifications, fiscal years 2014-2023; National Labor Relations Board, Performance Budget Justifica-
tion, fiscal years 2012-2023; and U.S. Department of Homeland Security, DHS Budget, Congres-
sional Budget Justification for Fiscal Years 2012-2023.

Economic Poliey Institute

Figure C also shows the staffing levels for immigration and labor standards enforcement over the

LJ a4 RSOIFIRSY HnamMu (G2 HAaumM® [F02NJ aidlyRFENRa Sy¥
at 12,288. Alaningly, staffing at those agencies declined by nearly a quarter over the decade,

hitting a low of just 9,337 in 2021.

Immigration enforcement staffing for the 2042021 period peaked in 2020 at 83,689. Average

staff levels over the 19ear period were 7821 for immigration enforcement and 11,117 for labor
standards enforcement; in other words, immigration enforcement agency staff numbers are, on
average, 618% greater than those of labor standards enforcement agencies (seven times as many
personnel).
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Thewide funding gap between immigration and labor standards enforcement hurts
all workers including migrant workers

So why does any of this matter? Because it is increasingly more difficult to ensure that all
workers whether they were born in the United St or abroad are treated fairly in the
workplace. Budgets for labor standards enforcement agencies are shrinking, as shown above.
Employer tactics such as forced arbitration prevent workers from suing in court when they are
robbed by their employers® Anda growing body of research shows that workers attempting to
change jobs face many challengé#laking matters worse, without a strong mandate and funding
from Congress to enforce labor standards, the executive branch can severely limit the work that
labar agencies do on behalf of workers through executive actions, regulatory policy, and even
political appointees something the former Trump administration specialized®in.

Vastly underfunded labor agencies combined with enforcermy immigration polias

hypercharged by runaway budgets risk enabling retaliation against immigrant workers who stand

dzLJ F2NJ GKSANI NAIKGAEA 2y (GKS 220® 2KSYy AYYAIANI Yy
labor standards for their American counterparts workingnaiside thenr® Perhaps that is why

employers rob their immigrant employees at much higher rates than those who are U.S. ditizens.

All workers face too much risk if they act to make their workplaces safer and fairer. But for nearly
8 million workers roughly 5% of the U.S. labor for€e those risks include deportation and
family separation because they lack immigration status.

Temporary migrant workers represent another significant and rapidly growing segment of the
workforce. These are migrant workermployed through temporary visas (known as
GY2YAYYAINI yié BATheredare oygRiyS2Ndilliondigmgporalry lmigianb workers
employed in the United States, accounting for 1.2% of the total labor f8f€kese workers have
good reason tdear retaliation and deportation if they speak up about wage theft, workplace
abuse, or working conditions such as substandard health and safety procedures ontth@job
because they lack valid immigration status but because their visas are almost skdatysa
single employer who controls both their livelihoods and their visa status.

23 Kate Hamaiji et al.Unchecked Corporate Power: Forced Arbitration, the Enforcement Crisis, and How Workers Are Fighting
Back Economic Policy Institute, May 2019.

%See Economi ¢ P tnegual PowerPojest talod Eaifrred to Contract: The Law, Philpby, and Economics of
Unequal Workplace Powerdournal of Law and Political Economy3, Issue 1, 2022.

25The New York Time€di t or i & uB@édisd Waii o ,nNeWd¥aorkkTenes, JRne @,12018.

26 Daniel CostaEmployers Increase Their Profits and Put Downward Pressure On Wages and Labor Standards by Exploiting
Migrant Workers Economic Policy Institute, August 27, 2019.

27 Annette BernhardtetaBr oken Laws, Unprotected Workers: Violations of Em
Center for Urban Economic Development, NasibEmployment Law Project, and UCLA Institute for Research on Labor and
Employment, 2009.

%Jeffrey Pass el Maioads DBofing ® t esEhad bldif the U.$i Unauthorized Immigrant Population for the First
Time, 0 Pew Research Center, June 12, 2019.

2% Daniel CostaTemporary Work Vis&rograms and the Need for Reform: A Briefing on Program Frameworks, Policy Issues and
Fixes, and the Impact of COWAI®, Economic Policy Institute, February 3, 2021.

30 Daniel CostaTemporary Work Visa Programs and the Need for Reform: A Briefing on Program Frameworks, Policy Issues and
Fixes, and the Impact of COWAD®, Econome Policy Institute, February 3, 2021.

Economic Policy Institute 15


https://www.epi.org/publication/unchecked-corporate-power/
https://www.epi.org/publication/unchecked-corporate-power/
https://www.epi.org/unequalpower/home/
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No worker should ever have to risk deportation in order to file a claim with a labor agency, but
GKFG0Qa GKS NBFfAGE FT2N cix 27T aiced®nfdicgnient Ndatext. ®{ ® &

Effective labor standards enforcement in agriculture is necessary
to protect farmworkers

Now that | have contextualized the state of labor standards enforcement in the United States vis
a-vis immigration enforcement, | turn ta discussion of labor standards enforcement in
agriculture.

Farmworkers in the United States: A background on numbers and the existing legal
framework

Farmworkers support the first and most important element of the food supply chain, by growing
and pickng crops and tending to livestock. Yet farmworkers in the United States earn some of the
lowest wages in the labor market and experience an abmxerage rate of workplace injuriésin
addition, a large share of them are also vulnerable to exploitaioth abuse in the workplace
because of their immigration status.

No one knows the exact number of workers employed for wages on U.S. farms during the year,
although there are multiple estimates. The Quarterly Census of Employment and Wages (QCEW)
shows that average annual employment of farmworkers who are employed on farms that report

to state unemployment insurance (Ul) agencies was 1.2 million in 2021,estimated that there

GSNE 'y FTRRAGAZ2YIFE onnXnnn Gél 3S WAaRS a1 f | NBE 7
suggesting average employment of 1.5 million in 2019.

The QCEW reports average employment, which underestimates the number of unique
farmworkers due to seasonality and turnover. The Census of Agriculture (COA) asks farmers (i.e.
farm employers or farm owners) how many workers they employ directly; in 2017, farmers
reported hiring 2.4 million farmworker¥.However, the COA does not report workers who are
brought to farms by nonfarm employers such as nonfarm labor contractors, andedoabhts

workers employed by two farms, so 2.4 million is not a count of unique farm workers. The Current
Population Survey included a December supplement through the 1980s, and it reported about 2.5
million farmworkers when annual average employment rashpetween about 1.1 million to 1.3

SlDani el The daswoaker wéige gap continued in 2020: Farmworkers ai@d\hkivorkers earned very low wages during the

pandemic, even compared with other faxge workers Working Economicblog (Economic Policy Institute ), July 20, 2021;

Bureau of Labor Statistic,nj ur i es, I | | n EableslelncideneerRdtes BfaNondataliOtcupatonal Injuries and

llinesses by Industry and Case Types, 2019l onl i ne tabl e]. Accessed October 2020.

32 Quarterly Census of Employment and Wages, QCEW Searchable DataizdabagdsBureau of Labor Statistics.

BQuarterly Census of EmpCoyereage abBxc Wagiesns AT donih@tabl], f or Sel e
Bureau of Labor Statistics.

34 National Agricultural Statistics Surve2017 Census of Agricultuyé).S. Department of Agridture, issued April 2019.
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million, suggesting about two unique workers per yeaunnd equivalent job, or 2.5 million to 3.4
million workers today based on QCEW d#ta.
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characteristics of crop farmworkers, excluding those who are migrants employed through2he H
temporary work visa program for agriculture, but not their numbEne NAWS reports that 44% of
the non-H-2A crop workers were unauthorized immigraims2013;20203¢ and as discussed above
there were roughly 300,000-BIA workers employed in the United States in 2022, who worked for
an average of six months out of the year, representing roughly 10% to 15% of farmworkers
employed on U.S. crop farms. Bathauthorized and F2A workers have limited labor rights and

are vulnerable to wage theft and other abuses due to their immigration stétlibe remaining

farm workforce, roughly just under half of all farmworkers, are U.S. citizens and legal immigrants
with full rights and agency in the labor mark&ut that means that roughly half of all farmworkers
are vulnerable to violations of their rights because of their lack of an immigration status or their
precarious, temporary immigration status.

TheUS.Depdli YSY G 2F [l 02NRA o05h[0 23S FyR | 2dzNJ 54
protects the rights of farmworkers in terms of wage and hour laws, including those that protect H

2A workers. WHD labor standards enforcement actions are intended to ensurthéheghts of

workers are protected, and to level the playing field for employers, so that employers that

underpay workers or engage in other castducing behavior in violation of wage and hour laws do

not gain a competitive advantage over kabiding &' L)X 2@ SNA® 215 | AYa G2 4L
O2YLX AlLYyOS 6AGK 102N adGFyRIFINRAE (2 LINRPGISOG I YR
enforcing 13 federal labor standards laws, including the Fair Labor Standards Act (FLSA), which
requires minimum wags and overtime pay, and regulates the employment of workers who are

younger than 18, as well as the Family and Medical Leave Act, and laws governing government
contracts, consumer credit, and the use of polygraph testing3®#¢HD also enforces two laws

and their implementing regulations specific to agricultural employment. One is the Migrant and
Seasonal Agricultural Worker Protection Act (MSPA), the major federal law that protects U.S.
farmworkers. The other is the statuteahestablishes the 12A program.

However, federal law exempts farmworkers from some of the basic protections that cover most

other workers in the U.S. labor market. The National Labor Relationstietfederal law that

provides the right to form and joianions, and to engage in protected, concerted activities to

improve workplace conditions, does not protect farmworkers. Only California and New York have
enacted state legislation to allow farmworkers to have the rights covered by the federal NLRA.
FarmwdNJ] SNR | NB LI NIAFfte O20SNBR o6& GKS C[{!3Z 0oc

SSRur al Mi gr Hited Fanm W& Fosce Refiorts, 1945, 6 Uni versity of California, Davi
36 National Agicultural Workers SurveyData Tables for 2029020 Employment and Training Administration, U.S. Department of

Laba.

7 Annette Bernhardt, Ruth Milkman, et droken Laws, Unprotected Workers: Violations of Employment and Labor Laws in

Amer i c a,&enteor Urbaa Economic Development, National Employment Law Project, and UCLA Institute for Research on
Labor and Employment, September 2009; Lauren Apgahorized Status, Limited Returns: The Labor Market Outcomes of

Temporary Mexican WorkerEconomic Policy Institute, May 21, 2015.

38 \Wage and Hour Division, U.S. Department of Lath@ws Administered and Enforceldst accessed July 17, 2020).
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most workers to be paid time and a half after working eight hours in a day or 40 hours in a week.
Some states, including California and New York, have enactedHatasre gradually phasinm

the overtime threshold for farmworkers until it eventually reaches 8 hours per day and/or 40
hours per week, while a small number of states have enacted or are pRasovgrtime

thresholds for farmworkers that require a thigr number of hours worked per week before
farmworkers get overtime pay, with some of the laws nevertheless still exempting many
farmworkers from overtime pas?

Data on labor standards enforcement on farms reveal the biggest violators and raise
new quations about how to improve and target efforts to protect farmworkers

In December 2020, Dr. Philip Martin, Dr. Zach Rutledge, and | published a lengthy report analyzing
20-years of data from WHD on their enforcement actions in agricuttieayd Martin ar |

analyzed more recent data for a forthcoming EPI report that will be published later this year. The
rest of this section highlights some of the key findings from those two reports.

The number of federal and wage and hour inspections continued toedsudi hit a
record low in 2022 under the Biden administration

¢tKAa asSOlAzy lFylLteéeilSa 215Qa F33INBILGS SyT2NDOSY
investigations in U.S. agriculture between fiscal years 2000 and 2022, an average of almost 1,500

per year (1485). The WHD data we use represent investigations that were closed by year

(meaning they have been concluded or resolved), which means that some cases may have begun

in earlier fiscal years, and some that began in the current fiscal year are not indladadse they

have not yet been closed.

Figure Dshows a clear downward trend in the number of closed WHD investigations of agricultural
employers over the past two decades, from more than 2,000 a year in the early 2000s to 1,000 or
fewer a year during the last two fiscal years, i.e., during the Bidemrastration. In 2022, WHD
conducted only 879 investigations of agricultural employers, an average of 73 a month, and just
over a third of the 2,431 agricultural investigations conducted in 2000, the peak year for WHD
agricultural investigations.

¥See for exampl e, D a n i \édtory Goosettiae far Nelv Y &rlafarinvebrkd¢savorking Edonomicblog
(Economic Policy Institute), October 28, 2022.

40 Daniel Costa, PhilipMartin, and Zachariah Rutledgéedeal labor standards enforcement in agriculture: Data reveal the biggest
violators and raise new questions about how to improve and target efforts to protect farmyickemmic Policy Institute,
December 15, 2020.
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FIGURE D

The number of federal wage and hour investigations of
farms hit record low in 2022

Wage and Hour Division investigations of agricultural employers, fiscal years
2000-2022
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Source: Authors' analysis of U.5. Department of Labor, Wage and Hour Division, Agriculture data
table.
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Fewinvestigations mean that most farms are never investigated by WHD

The Census of Agriculture (COA) reported over 513,000 U.S. farms with labor expenses for directly
hired workers in 2017 and 112,134 agricultural establishments were registered withestat
unemployment insurance agencies in the third quarter of 2022, according to the GCEW.

At 879 WHD investigations of agricultural employers in 2022, and using the QCEW number of
establishments in 2022 as a reference for the number of agricultural emygoyehich includes
only farms registered in the unemployment insurance systetre probability that a farm will be

41 National Agricultural Statistics Servic@p17 Census of Agriculturé).S. Department of Agriculture; and stiscussion in Rural

Mi gr at i oQDA Reenlshor ERpenditures201® Uni versity of California, Davis, Sepg
42 Bureau of Labor StatisticQuarterly Census of Employment and Wages, QCEW Searchable Datatzabadds Series Id:

ENUUS00020511, Series Title: Number of Establishments in Private NAICS 11 Agr&ubrestry, fishing and hunting for All

establishment sizes in U.S. TOTAL, NSA, NAICS 11 Agriculture, forestry, fishing and hunting, Owner: Private, All establishmen

sizes, U.S. Department of Labor, accessed May 2023.
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investigated for violating federal wage and hour laws in a given year is less than one percent:
0.7%%

Despite the low number of investigatis, it is also true that when WHD investigators inspect an
agricultural employer, they nearly always detect violations of wage and hour laws. As we reported
in 2020 and will discuss below, WHD detects violations 70% of the time they conduct an
investigatont a sign that many agricultural employers are violating the law. Among the 70% of
investigations that detected violations between 2005 and 2019, almost 40% found one to four
violations on the farm and 31% found five or mdfe.

5h[ Q& 2 I 3 Sividioy iR unteFulaid and understaffed

Why are there so few investigations of agricultural employers? A major reason is too little funding
and staffing, a topic we have addressed befth€he Wage and Hour Division is responsible for
enforcing provisias of several federal laws related to minimum wage, overtime pay, child labor,
federal contract workers, work visa programs, migrant and seasonal agricultural workers, family
and medical leave, and more. Yet, despite this broad portfolio and the 165mvilbokers who

are covered by these protectiort&funding for WHD has not kept pace with the growth of the U.S.
labor force.

Figure Eshows that, in inflatodr R2dza 4 SR HnAnHH R2ff I NBRX 215Qa 0dzR:=
and in 2022, $246 million, an i&ase of just $5 million over nearly two decades. Lack of funding

for WHD reflects the general decline in overall labor standards enforcement spending across the
federal government from $2.4 billion in 2012 to $2.1 billion in 2021 (in 2021 doffars).

43 This number is derived by takjrthe number of WHD inspections of agricultural employers in fiscal year 2022 (879) and dividing

by the QCEW number of agricultural establishments in the United States. The QCEW data include workers hired directigsby farme

and those brought to farms kabbr contractors and other nonfarm employers; the 513,000 number reported in the COA includes

only farms that hire workers directly; almost 196,000 farms, often many of the same farms that reportkilediedxir expenses,

reported expenses for contrhce b or . Al s o, it is important to note that since t
includes only those required to register and pay unemployment insurance taxes, it only representditihlpfathe farms with

labor expenses in the CO#g the true probability that a farm will be investigated in any given year is likely less than 0.7%. Rural

Mi gr at i oQDA Reenlshor ERpenditures 2010 Uni versity of California, Davi s, Ser
44 Daniel Costa, Philip Martin, and Zachariah Rutledéggeral Labor Standards Enforcement in Agricultubeta Reveal the

Biggest Violators and Raise New Questions About How to Improve and Target Efforts to Protect Farm&oodkensic Policy

Institute, December 2020.

45 Daniel Costa, Philip Martin, and Zachariah Rutledeggeral Labor Standards Enforcementigriculture: Data Reveal the

Biggest Violators and Raise New Questions About How to Improve and Target Efforts to Protect Farm&oodkensic Policy

Institute, December 2020.

%For background on WHmBedd workersiptotedtee bydawsiWHDlerforcas, see Wage and Hour Division,

flAbout the Wage and Hour Divisiond f a ¢ t Deplaremerit of Lablor. S .

4"DanielCostaT hr eat eni ng migrants and shortchanging workers: I mmi gr «
priority, while labor sandards enforcement agencies are starved for funding and too understaffed to adequately protect workers

Economic Policy Institute, December 15, 2022.
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FIGUREE

In 2022, funding for the Wage and Hour Division was
roughly the same as in 2006

Funding for the Wage and Hour Division in the U.S. Department of Labor,
fiscal years 2006-2022

$325,000,000
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275,000,000
250,000,000
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== Annual funding for the Wage and Hour Division
Data

Note: Dollar amounts reported have been adjusted for inflation to constant 2022 dollars using the
CPI-U-RS. As a result, the dollar amounts presented here may differ from the amounts reported in
the source data.

Source: Department of Labor, Budget, Performance, and Planning reports, fiscal years 2008-2022,
available at https:/'www.dol.gov/general/budget, accessed February 27, 2023.
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Yet, in addition to the lack of funding and the more than 165 million workers WHD has a mandate
to protect, the number of WHD investigators that the agency employs, who are primarily
responsible for ensuring that federal wage and hour laws are actudlbyvied on the ground

across all 50 states and U.S. territories, is near atimas! low.

Figure Fshows that there were only 810 WHD investigators at the end of November 2022 to
enforce all federal wage and hour laws, two fewer than in 1973, the firgtfpeavhich data are
available, and 422 fewer than the peak year of 1978, when there were 1,232 WHD investigators.
Meanwhile, the number of workers that WHD has a mandate to protect has increased sharply. The
average number of WHDovered workers in 2022as 164.3 million, which amounts to
202,824workers for every wage and hour investigator. Compare this to 1973, when there were
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72,588covered workers for every wage and hour investigdtdnvestigators are now responsible
for almost triple the number of erkers than in 1973 (2.8 times more).

m)x Q\'

FIGURE F
Number of federal wage and hour investigators is near
its historic low

Number of Wage and Hour Division investigators, U.S. Department of Labor,
1973-2022
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Note: Mumbers represent Wage and Hour Division investigators on staff at the end of each fiscal
year (the federal government's fiscal year runs from October 1 to September 320), except for 2022,
which represents the number of investigators on staff at the end of November 2022.

Sources: Author’'s analysis of Wage and Hour Division (WHD) data on number of investigators from

unpublished Excel files provided by WHD staff members to the author. Source for 2020 and 2021 s
Rebecca Rainey, "Wage-Hour Investigator Hiring Plans Signal DOL Enforcement Drive,” Bloomberg

Law, January 28, 2022. Source for 2022 is Rebecca Rainey, "Wage Division Enforcement Declines

Again in Wake of Hiring Woes,” Bloomberg Law, Decemer 28, 2022.
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48 To derive this estimate, the number of covered workers in 19730#iwere divided by the number of WHD investigators in
those years. The number of covered workers is derived from the annual averages reported for the total civilian lahoeéarcd, B
Labor Statistics, Labor Force Statistics from the Current Popal&tirvey, Series Id: LNU01000000, Not Seasonally Adjusted,

Series title: (Unadj) Civilian Labor Force Level, ages 16 and over [data tables], U.S. Department of Labor.
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statedintention to hire 100 new investigators in the Biden administration, a heavy workload and
inadequate funding from Congress appears to be hindering WHD from hiring enough staff for the

tasks at hand.

Despite few investigations, the amount of back wagesaidnoney penalties
assessed by WHD are on a generally upward trend

NonethelessFigure Gshows that despite fewer investigations and WHD investigators, the total

back wages owed for all violations of federal wage and lhmws in agriculture has beema

generally upward trend. Figure G shows the back wages owed and civil money penalties assessed
in agriculture between 2000 and 2022. (Back wages are the amount that WHD assesses is due to
be paid to the workers by their employers as the result of aestigation. Civil money penalties,

or CMPs, are additional monetary fines levied by WHD to punish and deter employers from
violating wage and hour laws.) Both back wages and CMPs have been on a generally upward trend
over the 23year period, although therevas a significant dip in back wages in 2022. Back wages
peaked at $9.7 million in 2013 during the Obama administration, the same year that civil money
penalty assessments peaked at $9.2 million. (All amounts are adjusted to constant 2022 dollars.)

49 Rebecca RaineyWage Division Enforcement Declines Again in Wake of Hiring WbB#omberg Law, December 28, 2022.
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FIGURE G

Back wages owed and civil money penalties assessed in

agriculture have been on a generally upward trend since
2000

Back wages and civil money penalties assessed (in millions of dollars)
against agricultural employers by the Wage and Hour Division, fiscal years
2000-2022
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Note: Dollar amounts reported have been adjusted for inflation to constant 2022 dollars using the
CPI-U-RS. As a result, the dollar amounts presented here may differ from the amounts reported in
the source data.

Source: Authors’ analysis of U.S. Department of Labor, Wage and Hour Division, Agriculture data ta-
ble (last accessed February 26, 2023).
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WhenWHD investigates, 70% of the time they detect employer violations

In addition, despite fewer investigations, it is the case that when WHD initiates an investigation of
an agricultural employer, they often find violatiorfdgure Hyroups the number of viations

found per investigation during the FY2@®52019 period, from zero to more than five violations
per investigation. When looked at this way, the data revealshdpe among the violators, with
almost 30% of investigations bunched at the zero and Bafthed at more than five violations;
those two ends of the spectrum account for almost titdrds of the violations, while 17% of
investigations found one violation and 23%, nearly a quarter, found two to four violations.
However, overallthe data showhat 70% of all investigations detected violatipmgile 30%
detected zero violations. In addition, it should be noted that this figure does not account for the
severity of the violations or the amounts assessed. In other words, sovestigations that

detected one or two violations may have detected egregious violations and found employers
owing large amounts of back pay, while investigations that detected with five or more violations
may have resulted in smaller amounts of back wvageed.

FIGURE H

Over 70% of federal investigations of agricultural
employers detected wage and hour violations
Violations detected during investigations of agricultural employers, by
number of violations found per investigation, fiscal years 2005-2019
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0 violations 1violation 2-4 viclations 5+ violations
Data

Note: Data include H-2A, MSPA, FLSA, and all other types of employment law violations in the agri-
cultural sector.

Source: Authors’ analysis of U.S. Department of Labor, Waoge aond Hour Compiiance Action Data
(U.5. DOL-WHD 2020f).
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Farm labor contractors are theorstviolators of wage and hour laws in agriculture

One particular area of interest to highlight with respect to wage and hour enforcement in

agriculture is the employment of farmworkers by farm lalbontractors (FLCs). FLCs are nonfarm
employers that act as staffing firms for farm employers. For FLCs, which correspond to NAICS code
115115, average employment was 181,000 in 2019, according to the Quarterly Census of
Employment and Wages from DOL,; Fh@sa subset of the Support Activities for Crop Production
category (NAICS 1151), which had average employment of 342,000 in 2019, meaning that FLCs
accounted for 53% of U.S. crop support services employment.

FLCs accounted for 14% of total average emmpkyt in Utcovered agriculture of 1.3 million in

2019 including employment in both crops and animal agricultuteit accounted for one

guarter of all wage and hour law violations detected in agriculture (24%). Thus, the share of
agricultural employmentaw violations committed by farm labor contractors was 10 percentage
points greater than the FLC share of average annual agricultural employment. In practical terms,
that means that farmworkers employed by FLCs or on farms that use FLCs are more likedr to suff
wage and hour violations than farmworkers who are employed by farms directly.

We also found that 75% of all WHD investigations of FLCs detected violations, while 25% of
investigations detected zero violations. We grouped the number of violations cheteer

investigation of FLCs, as showrfFigure 1.The share of investigations of FLCs that found zero
violations, at 25%, was significantly less than the share of investigations of FLCs that found five or
more violations, 36%. Nearly twidths of invesigations detected either one violation or two to

four violations.
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FIGURE |
Three-fourths of federal investigations of farm labor
contractors detected wage and hour violations

Violations detected during investigations of farm labor contractors,
by number of violations found per investigation, fiscal years 2005—
2019
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Data
Source: Authors' analysis of U.5. Department of Labor, Woge and Hour Complionce Action
Doto (U.S. DOL-WHD 2020f).
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We also reviewed violations by FLCs in the two major agricultural states of California and
Florida.California and Florida each accounted for 14% of the total wage and hour violations
detected as the result of WHD investigations nationwide, by far the most, followed by North
Carolina with 10%, Texas and Washington with 5% each, and Oregon with 4%. These six states
accounted for 52% of all wage and hour law violations found in agricultutbe two states with

the highest shares of violations, California and Florida, FLCs accounted for the largest share of the
violations detected by WHD investigatoFsgure Shows that FLCs accounted for 48% of the total
violations in California durinfiscal years 2005 to 2019, aRigure Kshows that FLCs accounted

for 50% of the total violations detected in Florida over the same period. This finding is particularly
significant for California, given that FLCs now account for a majority of crop empibiymtbe

state >°

°Rur al Mi g r @dliforman FLE Empkymen Down and Wages Upin2020 Uni ver sity of Cali forni
2021.
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FIGURE J

Employer violations detected in California by the Wage and
Hour Division among all agricultural employers and farm labor
contractors, fiscal years 2005-2019
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Mote: Violations by California farm labor contractor are a subset of employment law violations de-
tected among all agricultural employers in California.

Source: Authors' analysis of U.S. Department of Labor, Woge and Hour Compliance Action Data
(U.S. DOL-WHD 2020f).
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FIGURE K

Employer violations detected in Florida by the Wage and Hour
Division among all agricultural employers and farm labor
contractors, fiscal years 2005-2019
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Mote: Violations by Florida farm labor contractor are a subset of employment law violations detect-
ed among all agricultural employers in Florida..

Source: Authors’ analysis of U.S. Department of Labor, Woge and Hour Compliance Action Data
{U.5. DOL-WHD 20201).
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Violations in the £2A visa program account for a growing share of back wages owed
and civil money penalties assessed in agricualttising to nearly threéourths
during the Biden administration

21 5Qa 33aANBIALGS RIEGE 2y SYyF2NOSYSyd Ay | INROd
enforcing the three major federal employment laws and regulations covering farmworkers: (1)

those that govern the F2A visa program, (2) the Migrant and Seadakgricultural Worker

Protection Act (commonly referred to as MSPA), the major federal law that protects U.S.

farmworkers, and (3) the Federal Labor Standards Act (FLSA) along with all other wage and hour

Economic Policy Institute 29



laws that WHD enforce®.FLSA is the law that remas minimum wages and overtime pay and
regulates the employment of workers who are younger than 18.

In order to have a better sense of which laws are being violated, we summed the back wages

owed and the CMPs assessed for they2ar period for which dat are available (fiscal years 2600

22), for violations of F2A, MSPA, and FLSA et al. (FLSA plus all other violatitvs)divided the

sum of back wages and CMPs under each law by the sum of total back wages and CMPs assessed
by WHD for the entire 2§ea period, which gave us the relevant shares of back wages and CMPs
that correspond to each law. (Note that employers often violate several wage and hour laws at
once; WHD categorizes cases by the three major laws and they may overlap, but the sum of the
three major categories corresponds closely with the total back wages and CMPs assessed by
WHD.)

We found that violations of 2A rules account for much higher shares of back wages owed and
CMPs assessed than violations of other laws, and now account for an overwhelming share of the
back wages owed and CMPs assessed.

Table 1shows the shares of totdback wages owed and CMPs assessed (combined) by type of legal
violation for the 200€R2 period. H2A violations accounted for nearly half (46%) of all back wages
owed to farmworkers and CMPs assessed over thge28 period, and their share rose sharply

during the two years of the Biden administration. As Table 3 shows, WHD investigations during the
Trump administration found that 42A violations accounted for roughly half of the back wages and
CMPs owed by farm employers during 24, but the H2A shae rose to 73%, almost three

fourths, during the Biden administration. As a result, WHD investigations that {2/ ¥olations

now account for the vast majority of back wages owed and CMPs assessed.

511n our 2020 report, we analyzed the data in those tables for thel®Q@€riod in mee detail. See Daniel Costa, Philip Martin, and
Zachariah Rutledgdsederal Labor Standards Enforcement in Agricultubata Reveal the Biggest Violators and Raise New

Questions About How to Improve and Target Efforts to Protect Farmwoikeeniomic Policynstitute, December 2020.

2Wage and Ho Agriculiiied i [sd aotna, tiabl es], U. S. Department of Labor,
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TABLE1

Violations of the H-2A visa program account for most of
the back wages owed and civil money penalties
assessed in agriculture

Share of total back wages owed and civil money penalties assessed by the

Wage and Hour Division against agricultural employers, by type of legal
violation, fiscal years 2000-2022

Fiscal Year H-2A MSPA FLSA et al.
2000 8% 36% 54%
2001 24% 3I7% 36%
2002 12% 36% 49%
2003 19% 24% 55%
2004 1% 42% 41%
2005 27% 29% 42%
2006 1% 3% 56%
2007 1% 29% 58%
2008 31% 3% 37%
2009 27% 42% 30%
2010 17% 23% 59%
2011 33% 27% 37%
2012 52% 18% 30%
2013 70% 10% 20%
2014 41% 22% 36%
2015 59% 16% 25%
2016 44% 20% 36%
2017 49% 20% 30%
2018 47% 3% 22%
2019 42% 34% 23%
2020 52% 17% 30%
2021 73% 10% 7%
2022 73% 1% 16%
TOTALS 46% 22% 3%
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Recommendations to improve farm emplogempliance with
wage and hour laws and better protect farmworkers

Based on my research and the evidence presented in this testimony, it is clear that the first step to
improve employer compliance with wage and hour laws on farms should be to hire more
investigators to detect more violatiomswhich will require Congress to appropriate more funding

to WHD. Outgoing Labor Secretary Marty Walsh recently expressed a similar sentiment to the
WashingtonPost y20Ay3 GKIFI G KS K2LISR / 2yfoRdisréetnent 2 dzf R
2FFAOSNBAXWOSOlIdzaS8 &2dz OF yQiu KIyRfS GKS ydzyo
2 T T AEremMiscab year 2024, WHD has requested $81 million in additional funds compared to
their 2023 funding level, which would resultan increase of 398 futime staff across the agency

(not just WHD investigators}.

L.
SN

Absent more funding from Congress, WHD will need to better target currently available resources,
issue larger fines and more significant sanctions, and more frequetiitgelexisting legal

mechanisms to encourage compliance, such as using the joint employment standard under the

Fair Labor Standards Act and the Migrant and Seasonal Worker Protection Act, to hold farms
accountable for FLC violatioPslf farm operators & jointly liable for violations committed by the

FLCs that bring workers to their farms, they will have incentives to police their FLCs to ensure FLCs
comply with the law. The concept of joint employment is longstanding, but DOL could use it more
often and strengthen F2A regulations to make clear that farm employers will be held jointly
responsible for the actions of their FLCs.

In addition, when serious violations of FLSA are found, WHD can file a lawsuit asking a federal

court for an injunction that seks to prohibit the shipment and distribution of goods produced in
GA2TFGA2Y 2F C[{! Qa YAYAYdzy ¢3Sz 2@0SNIAYSZ 2N
0KS K20 3 2% Fhis supphiiN@n@ppeoack garbbe very effective because it sends

message to all businesses that they must not facilitate or acquiesce in wage and hour violations,

and was used by former WHD administrator David Weil.

Third, Congress and the Administration must recognize that the farm workforce of 2.4 million is
becming more vulnerable and in need of additional protecbfanwhich requires both legislative

T heodor i Anekltentewiew witliiLabor Secretary Marty Wajsh Wa s hi ngt on Post, Mar ch 3, 20
54 U.S. Department of LaboEY 2024 Department of Labor Budget in Briatcessed April 2023, citing budget tables for Wage and

Hour Division.

%See for exampl e, WeaagtsSheat#3b: Jbind EmployBéntandlndepandentiiactors Under the Migrant

and Seasonal Agricultural Worker Protection At U. S. Department of Labor, revised Janu

%See for example, WEget aBHeblbu#8Di viibeoRrohibition against Sh
Labor Standards Acto  U. S. Depart ment of Labor, October 2014.

SDavi d Téasirndny, of 0. David Weil, Wage and Hour Administrator, Wage and Hour Division, U.S. Department of Labor,

Before the Subcommittee on Horticulture, Research, Biotechnology, aeigfrégriculture, Committee on Agricultyred U . S.

House of Representatives, July 30, 2014.

58 Philip Martin, The Rosperity Paradox: Fewer and More Vulnerable Farm Worké&sford University Press, January 9, 2021.
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and administrative action. About 70% of U.S. farmworkers were born in M&iaml they include

two very vulnerable groups, the unauthorized immigrants who adiwvetheir 20s and 30s in the
19909 and are now in their 50s and may lack the language and skills to find nonfarmaabs
temporary migrant FRA workers who are tied to their employers by contracts, which means that
they lose their right to remain in thenited States if they lose their jobs. Most of the 5% of
farmworkers from Central America are likely to be in a similar situation and facing similar
challenges$? Children and indigenous workers who hail from Latin America are also laboring in the
fields and need protection.

A path to citizenship for unauthorized farmworkers, which would require legislation from
Congress or work authorization through deferred action or parole, which could be accomplished
through the executive branahcould reduce the vulnability of unauthorized farmworkers by
allowing them to exercise their workplace rights. Options to increase the mobility2#f Workers,
such as regulations allowing them to more easily change employers, could be explored. The recent
announcement by th®epartment of Homeland Security (DHS) that clarifies the process for how
migrant workers in labor disputes can access immigration protections can bolster worker
protections from retaliatiorf WHD and other agencies within the Labor Department shoulaissu
more letters and statements of interest in support of deferred action for farmworkers and
coordinate with DHS to facilitate quick adjudications that reflect the unique pressures faced by
unauthorized and F2A farmworkers.

And fourth, absenadditional funding and resources to conduct more investigations, WHD should
strategically target for enforcement the employers most likely to violate wage and hour laws,
including the farm labor contractors who account for the largest share of violatfans]

employers who hire farmworkers through the2A visa program. Among the farms found to have
committed wage and hour violations, as we showed in our 2020 report, repeat violators account
for a significant share of the violations found in particulamooodities and regions, which

suggests the need to develop enforcement strategies that identify and monitor farm employers
whose business models seem to be based on violating thé&law.

YAut horsdé rough esti mat eH-2Axiop farmgworkersevha aee parrrirt Mexico s3efortedfin the o n
National Agricultural Workers Survey combined with 93% of the 300,0@AHarmworkers who are Mexican nationals as reported
by the Stae Department. See Amanda Gold, Wenson Fung, Susan Gabbard, and DanielRGatiadjs from the National

Agricultural Workers Survey (NAWS) 202920: A Bemographic and Employment Profile of United States Farmwsyrpeepared

for the Employment and Training Administration, U.S. Department of Labor, January 2022; and Bureau of Consular Affairs,
Nonimmigrant Visa Statistidelata tables], U.S. Department of State, last accessed May 2023.

60 Estimate of farmworkers boin Central America as reported in Amanda Gold, Wenson Fung, Susan Gabbard, and Daniel Carroll,
Findings from the National Agricultural Workers Survey (NAWS) 204®0: A Demographic and Employment Profile of United
States Farmworkers, prepared for the Eaypient and Training Administration, U.S. Department of Labor, January 2022.

61 See Department of Homeland SecurifHS Announes Process Enhancements for Supporting Labor Enforcement
Investigation®Pr ess Rel ease, JanuaTheDedaBmentaf iérikland Bezutity ©dk a [@sitve step by fi
clarifying and streamlining the process to protect migrant workers in labor dispivaking Economicblog (Economic Policy
Institute), January 13, 2023.

62 Daniel Costa, Philip Martin, and Zachariah Rutledéggeral Labor Standards Enforcementigriculture: Data Reveal the

Biggest Violators and Raise New Questions About How to Improve and Target Efforts to Protect Farm&oodkensic Policy
Institute, December 2020.

63 Daniel Costa, Philip Martin, and ZachadriRutledgeFederal labor standards enforcement in agriculture: Data reveal the biggest
violators and raise new questions about how to improve and target efforts to protect farmyickemmic Policy Institute,
December 15, 2020.
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https://www.epi.org/blog/the-department-of-homeland-security-took-a-positive-step-by-clarifying-and-streamlining-the-process-to-protect-migrant-workers-in-labor-disputes/
https://www.epi.org/blog/the-department-of-homeland-security-took-a-positive-step-by-clarifying-and-streamlining-the-process-to-protect-migrant-workers-in-labor-disputes/
https://www.epi.org/publication/federal-labor-standards-enforcement-in-agriculture-data-reveal-the-biggest-violators-and-raise-new-questions-about-how-to-improve-and-target-efforts-to-protect-farmworkers/
https://www.epi.org/publication/federal-labor-standards-enforcement-in-agriculture-data-reveal-the-biggest-violators-and-raise-new-questions-about-how-to-improve-and-target-efforts-to-protect-farmworkers/
https://epi.org/213135
https://epi.org/213135

Creating a froneend screening process to prohibit employers fromrgrthrough H2A if they

have a track record of violating wage and hour and labor laws, for instance, could make a
AAIYATFTAOFY G AYLI OG | yR f Sa&ydrdgiriig ppodediRSyY 2y 2 |
violators to submit certified payroll information pedically, and developing a mobile app for

farmworkers to report their wages and hours, could give WHD early warning of potential violations

as well as provide workers with a way to anonymously report violations.

Monitoring working conditions in the fids has always been challenging and is becoming more and
more difficult. The Wage and Hour Division needs more investigators, more funding, and more
effective strategies to protect farmworkers, which needs to be bolstered by political will in the
legislatve and executive branches to overcome opposition from those who believe that farm
employers are somehow above needing to follow basic workplace laws. This is driven by a
YIENNF GAGS 2F | 3NN Owhichiisiinelbdlief thad &gAcGitudd is Auigl differand Y £
industry with such unique operations that it lies outside @ind thus should not be regulated by

the usual labor and employment law framework. This view unfortunately has sestalblished

and harmful foothold in our laws and politics, resu in legal carveouts of farmworkers from

many of the bedrock labor standards protections that have covered workers outside of agriculture
for decades at the federal and state level. Over the past half century, public acceptance of
agricultural exceptioalism has finally begun to erode, but the job is far from complete. Additional
enforcement resources are needed to ensure that farm employers play by the rules and that all
farmworkers are guaranteed their basic rights for fair pay and working conditions.

Are farmworkers overpaid? Dispelling the myths about
farmworker wages and the-PA visa program

The public discourse around the wage of farmworkers has recently reached a fever pitch; with
farm employers and industry associations arguing that the wages of farmworkertsparticularly
temporary migrant farmworkers in the-BlA visa program have risen ®o quickly and are out of
control. As a response, farm employers and industry associations have called on and lobbied
Congress to take action to reduce the required wage rates fBAHarmworkers, known as the
Adverse Effect Wage Rule (AEVER) sued theU.S. Department of Labor (DOL) to invalidate the
AEWR, which is designed to reflect the current wages in the farm labor market, with the intention
of protecting wage standards for all U.S. and migrant farmworkers in the United States. This effort
it underway despite the fact that, as noted above, most farmworkers are not covered by many
basic federal labor and wage and hour law protections that other workers have, such as overtime

pay.

64 See for example, discussion of a similar proposal for a-frodtscreening process of employers in th2B-visa program in

Daniel CostaAs the H2B visa program grows, the need for reforms that protect workers is greater than ever. Employers stole $1.8
billion from workers in the industries that employed mogBiworkers over the past two decadésonomic Policy Institute,

August 18, 2022
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The most recent attempt to reduce the value of the AEWR has occurrastithe past month,

with legislators in the House and Senate each proposing legislation to use the Congressional

Review Act (CRA) to repeal the most recent update to the AEWR from DOL that went into effect on
March 30, 2028 which made only a slight chaago the existing methodology, impacting very

FSo6 FIENNG2NISNARA YR | YAYyAaoOdzZ S akKFINBE 2F T N¥Y
discuss the state of farmworker wages, take a historical look at the value of the AEWR over the

past decade and ithe most recent years, and discuss the recent proposal to use the CRA to repeal
the latest iteration of the AEWR.

Farmworkers earn lower wages thaorkers in othelow-wageindustries

The most reliable data on farmworker earnings comes fromthe UISIIDRII YSy G 2F | I NR C
(USDA) National Agricultural Statistics Service (NASS), which conducts the Farm Labor Syrvey (FLS)
the results of which arpublishedtwice ayeah y | {Fd&rrh lQudor report seriesvith data

reported for reference weeks in Jaay, April, July, and Octoh&t As noted above, the minimum

wage that employers are required to pay te2A farmworkers is in most cases tAdverse Effect

Wage RatéAEWRY® which varies by region and is set by DOL, based on the average hourly

earnings of nonsupervisory field and livestock workers, as reported by farm operators in the FLS.

DOL uses the FLS data to s2Alwages so they reflect current reabrld trends in tle farm labor

market.

Despite som@&ocumentedreal increases in wages the past few yedthe latest data show the
wages of farmworkers are extremely low by any measure, even when compared with similarly
situated nonfarm workers and workers with the logtdevels of education (sdegure .

65 See National Agricultural Statistics Servié8urveys 0 f or mor e baecesk Earmd abordReparts,dJ.St Department

of Agriculture

6See Empl oyment and TAdwrsenEffattgVadedRatésn i .t S .atDeomar time nt of Labor, F:
67 National Agricultural Statistics ServicEarm Labofsurvey and report], United States Department of Agriculture, see various

years.
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FIGUREL

The farmworker wage gap in 2022: Farmworkers earn
very low wages compared with other workers

Average hourly wage rate for nonsupervisory farmworkers nationwide
compared with average hourly wages of other workers, 2022

Monsupervisory farmworkers
Workers with less than HS
Workers with HS diploma only
Monsupervisory nonfarm

All workers

$32.00

Data

Motes: All values are for 2022 and in 2022 dollars. HS = high school. Nonsupervisory nonfarm
workers’ wage represents the average hourly earnings of production and nonsupervisory employ-
ees, total for the private sector, not seasonally adjusted. Nonsupervisory farmwaorkers’ wage is the
gross average hourly wage of field and livestock workers. Data for all workers, and for workers with
a high school diploma and less than high school, can be found at the Economic Policy Institute State
of Working America Data Library.

Source: Author’s analysis of USDA Farm Labor Survey data and nonfarm wage data from the BLS
Current Employment Statistics survey; EPl analysis of CPI-ORG microdata.

Economic Policy Institute

In 2022, the average wage of all nonsupervisory farmworkers (i.e. combined field and livestock

g2N] SNES (2 dzasS | { 5! Qa $icBRPEAhGLR, Bcdaiding tb YSVA, @hidh S 3 2 N
was a 7% increase mominalterms from what farmworkergarned pe hour in 2021, which was

$15.56 per hour. However, after adjusting for inflation, the real value of the 2021 average hourly

wage of farmworkers was $16.67 per houmeaning that the real value of the average

farmworker wagedeclinedoy 5 cents from 2021 t8022, i.e. from $16.67 in 2021 to $16.62 in

202258

The 2022 average farmworker wage of $16.62 per hour is also just half (52%) of the average hourly
wage for all workers in 2022, which standsb@8P.00per hour. The average hourly wage for

production aml nonsupervisoryjonfarmworkerst the most appropriate cohort of nonagricultural
workers to compare with farmworkerswas$27.56.

8Aut hor 6s anal ysis usi ngCRInf@tion @Glculamraou aodfj uLsatbiorrg Stthaet ivsatliuces oif t
from November 2021 to the value in November 2022. November was used because the average annual farmworker wages are
published in November of each year.
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In other words, farmworkers earned just under 60% of what production and nonsupervisory

workers outside of agriculture earnedSDA hageferred to this wage gapetween farmworker

FYR Y2YFENY 62NJ SN g1 3Sa | &4 (n2@s théfardvioddry { Ay 33
wage gap remained substantial and virtually unchanged from the previous two %ears.

Farmworkers have vg low levels of educational attainment. According to the NAWS, 26%
completed the 10th, 11th, or 12th grade, and 14% completed some education beyond high
school/* Farmworkers earn the same or less than the two groups of workers with the lowest levels
of education in the United States: Nonsupervisory farmworkers at $16.62 per hour earned 10
cents an hour more than the average wage earned by workers without a high school diploma
($16.53), nearly an identical wage, and farmworkers earned $5.32 less pertaouthie average

wage earned by workers with only a high school diploma ($21.94).

When it comes to the AEWR, the required AEWR wage varies by state. In 2022, it ranged from
$11.99 per hour to $17.51. That means that for margAdworkers, the wage they eaed was

even lower than the national average wage for all nonsupervisory farmworkers irt 268aning

the gap between what many-BIA farmworkers and nonagricultural workers earn is even wider.

The AEWR was higher than the national average farmworker Wia§E6c62 in three states

California, Washington, and Oregon. But in the other 46 states for which DOL published an AEWR,
it was lower than the national average. In Florida and Geortha top two states for FRA

employment, and where more than a quarteralfH-2A jobswere located in 2022, workers were

paid much less than the national average wage. The AEWR in Florida was $12.41 per hour, $4.21
less than the national average farmworker wage. And Georgia had the lowest overall state AEWR,
at $11.99 per hoy which was $4.63 less than the national average wage.

To reiterate, a quarter of all-2A farmworkers in 2022 were paid over $4 less per hour than the
national average wage for farmworkers, with those in Georgia being paid the lowest permissible
wage urler the AEWR. And-BA farmworkers in most other states were also paid less than the
national average wage for farmworkers. These were not exorbitant salaries that can be cut
without harming farmworkers&nd their livelihoodscontrary to what agribusinesgants the
publicand lawmakers to believe.

Farmworker wages are so low, in fact, that even a nominal increase in the price that consumers
pay for fruits and vegetables$25 per family per yearwould raise farmworker wages by
40%and lift many out of povest, as Philip Martin and | showéd.

®Economic Resear ch eSde rFva rcnew oReikveaminse)s8. Departnivent of Agriculture, last updated March
22, 2033.
Economic Research Servi ce o FdinlapesS. Departnirent ofdgricufuaer lastvwpdatédeviarsh
22, 2033.

71 JBS Internationalgindings from the National Agricultural Workers Survey (NAWS) Z020D: A Demographic and Employment
Profile of United States Farmworkers. Research Report No. 16. JanuaryE®plyment and Training Administration, U.S.
Department of Labor.

Z?Dani el Cost a aHow muehwiodldiit gostMansumersiiq givéifarmworkers a significant raise? A 40% increase in
pay would cost just $25 per househol/orking Economicbklog (Economic Policy Institute), October 15, 2020.
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The real, inflatioradjusted value of the Adverse Effect Wage Rate has changed little
over the past decade

As noted in the introduction to this section, the value and the rate of increase of the AEWR has
become a hobutton issue and many claims about its impact are being made by representatives of
AYRdAZAGNE® C2NJ SEFYLX ST GKS ' YSNAOlLY CI NXY . dNBI
YR ! YSNR Ol yI 2 NIi "&Thigbiief seétiGhéexamines theivaliie $f3he)®EWR over

the past decade. My testimony in this section does not suggest that | knowhhethe

appropriate AEWFRor each stateshould be or suggesthat changes in the AEWR have no impact

on farmers, or mad& any other bold claims about the AEWR. This section is simply an evidence

based look at the value of the AEWR over time, as a response to claims that the AEWR has risen
sharply and quickly.

Many of the claims about yedo-year AEWR increases often wlot adjust for inflation, which

overstates the actual increase in terms of its dollar value. This is a basic mistake that misleads.

Take for example, comments from Craig Regelbrugge from AmericanHort, who noted that
GANRGSNBE AY 5SSt ¢lepNandPearsyNd@nia wilf tRKE théobR)gest WiSwith a

pPdc:: AYONBLFrasSeé Ay (GKS '92w FNRBY HAHM (2 HAHHZ
Regelbrugge calculates these increases in nominal tetong what do the increases look like after

one adjuss for inflation?

While the percentage increase from 2021 to 2022 was in fact the largest in the states of Delaware,
Maryland, New Jersey, and Pennsylvania, after adjusting for inflation, the increase was just 2.3% in
those states. A yeawver-year real harly average wage increase of 2.3%aseven large enough

to be consistent with thewagegains that could be reasonably expected for an occupation where
employers have argued that severe labor shortage exist. If there are in fact labor shortages, it is
rSazylotsS G2 SELISOG ¢ 3Sa G2 NxAasST GKFGQa aaAayl
is unreasonable given the circumstancespeciallyjconsidering how low £2A wages are relative

G2 20KSNJ 200dzLJ A2y ad | yRKIAW o3& ATR2NY AN YO MK &S
Regelbrugge cites for California amount to after adjusting for inflatio2 Harmworkers in

California only saw a real increase of less than one percent (0.9%) if2022.

b2g¢g fSGQa GdzNYy G2 (KS tldexadeTablel2fivhidh fs admitadly ar§ea 2 JS N
and difficult to see, but will be posted shortly on EPI.org), shows the Adverse Effect Wage Rates for
H-2A farmworkers in all reported states between 2013 and 2022, in values that have been

adjusted to constanR022 dollars, and shows the calculated total real change in terms of dollar

“Ver oni c AEWRiMgthtodolodgy Change a Blow to Groweré Mar k e t I ntel, Ameri can Farm Bur
Amer i ¢ aWhyMourCan Expict Steep-PA Wage Increases in 2022 Gr eenhouse Grower , December
74 Comments of Craig Regelbrugge in Ame ¢ a n WhioroutCan Epect Steep-PA Wage Increases in 2022 Gr eenhous e
Grower, December 11, 2021.

Aut horodos analysis of Adverse Effect Wage Rates for 2021 and
Training Administration, U.S. Department of Labor. All values have been adjusted to constant 2022 dollars using the Baosumer

Index (CPHU). Tables on file with the author, to be published in a forthcoming report.
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value, as well as the real total percentage change, and the annualized real percentage per year,
from 2013 to 2022. The AEWRs listed are ranked by numbe2éf Workers, using appved
petitions from USCIS as a proxy for the number of workers.

[ SiQa SEI YAYS (kB eripboyhert Wi togethér acBoaint fér2nbik than half

of all H2A employment nationwide (52%). The table shows that in Florida, the biggestGtade f

2A farmworkers where 15% of F2A farmworkers are employedthe value of the AEWR

decreased & mMT OSyi(ia 06SG6SSY HaAnmMo YR HAHH O6AY 02y
value of 1.3% over the decade. In Georgia, the sedngdest state foH-2A employment where

11% of H2A farmworkers are employed, the value of the AEN¢Rreasedy 35 cents over the

decade, a total decrease of 2.8%, averaging a decrease of 0.3% per year.

The largest increase in the value of the AEWR (in constant 2022sjlellas in California, which
accounts for nearly 10% of2A employment. In California, the total real value of the AEWR
increased by $3.96 over the decade; a total percentage increase of 29.2%, which amounts to
annualized percentage increase of 2.6% pEary Again, hardly an unreasonalaleerageyearly
increase for an occupation where employers claim there are severe labor shortages.

The AEWR increases over the decade in the next two biggest state Foehiployment

Washington and North Carolina, respiwelyt were abouthalf the value of the increase in

California. The value of the AEWR in Washington increased by $2.27 over the decade, a total
increase of 15%, growing annually at an average of 1.4% per year. The value of the AEWR in North
Carolina incrased by $1.95 over the decade, a total increase of 15.9%, growing annually at an
average of 1.5% per year.

For the increases that occurred in the Pacific states, it is likely that those larger increases were
RNAOSY o6& AYONBIl &aSa elays, vihishiGhedfadinio$ha ELS YTheyminivhidey & I 3
wage in California and Washington is more than double the minimum wage of $7.25 in Georgia

and more than $4 more than the state minimum wage in Florida.

In total, as the table shows, there were 20 statesewehthe annual average real increase in the

AEWR was less than 1%, with four of those states seeing a decline in the value of the AEWR. There
were 25 states where the annual average increase in the AEWR was between 1% and 2%, and the
AEWR only grew by motkan 2% per year in three states (Colorado and Nevada at 2.1% in

addition to California). The average yearly percentage increase for each state over the decade was
just over 1%, at 1.05%, and if weighted by the number-8AHvorkers in the state, just der 1%,

at 0.91%
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