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‘union-avoidance’ consultants
to bolster their union-busting
efforts

Fact Sheet - By Celine McNicholas, Margaret Poydock, Samantha Sanders, and Ben Zipperer « March 29,
2023

High-profile union organizing campaigns and attacks on those campaigns at companies such as
Amazon, Starbucks, and Google have shined a spotlight on workers seeking better pay and working
conditions. However, attempts to derail those efforts by corporations are on the rise, costing more
than $400 million a year.

Here’s what we know about ‘union avoidance’ today:

- When workers seek to form unions, employers often hire “union-avoidance” consultants to
dissuade and weaken workers’ unionization efforts. These consultants work to prevent a union
election from taking place—and if that fails, to ensure that workers vote against the union.

- Employers spend a lot of money trying to derail union organizing campaigns. EPI estimates
employers spend $433 million per year on union-avoidance consultants. This work is well
compensated—consultants report being paid $350-plus hourly rates or $2,500-plus daily rates
for their work to defeat union organizing efforts. This estimate is just a drop in the bucket
because there is not enough data to reveal the true scope of what employers spend.’

- Employers are required to report certain union-avoidance expenditures. However, statutory
exemptions and enforcement limitations severely limit the scope of reportable employer union-
avoidance activities. As a result, relatively little data exist on employer expenditures on union
avoidance.
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- This reality makes it harder for workers to fight for their collective bargaining
rights because they do not know the extent of their companies’ investments in
union-busting, a figure that could empower them at the negotiating table when
employers claim they can’t afford to increase pay and benefits.

- While the law requires employers and consultants to disclose their union-
avoidance agreements, it provides an important exception when the consultant is
merely providing the employer with “advice”—a term that is not defined in the
statute and is exploited by many union-busting consulting firms.

- The Obama administration tried to rectify the problem by attempting to close this
loophole through a regulatory action known as the “persuader” rule. In its
proposal, the administration emphasized the significance of this loophole, stating:
“Although 71to 87 percent of employers hire consultants to manage counter-
organizing campaigns, the Department has received very few reports on these

activities because employers deemed them to fall under the ‘advice’ exemption.”?

- Unfortunately, business groups sued to prevent the rule from being enforced, and
the Trump administration rescinded the rule. Without reform to the reporting
system, we have little to no idea how much companies spend on union busting.

Policy recommendations

- Pass the Protecting the Right to Organize (PRO) Act, which would require
disclosure of indirect persuader activities by union-avoidance consultants;

- Pass the No Tax Breaks for Union Busting Act, which would prevent employers
from deducting union-avoidance expenditures from their taxes;

- Finalize Form LM-10 rulemaking requiring employers to attest if they are federal
(sub)contractors, which would help fill an information gap on whether federal
contractors are participating in union-avoidance activities; and

- Rescind the 2016 Special Enforcement Policy for Form LM-21, which states that
the Office of Labor-Management Standards (OLMS) will not enforce the
completion of Parts B and C of Form LM-21. Rescinding the policy would require
union-avoidance consultants to itemize payments from employers they engage
with each fiscal year.

Notes

1. See Celine McNicholas, Margaret Poydock, Julia Wolfe, Ben Zipperer, Gordon Lafer, and
Lola Loustaunau, Unlawful: U.S. Employers Are Charged with Violating Federal Law in
41.5% of All Union Election Campaigns, Economic Policy Institute, December 2019: To
arrive at the $433 million figure, we take the $338 million dollar estimate from McNicholas
et al. 2019, which covered the four-year period 2014—2017, and adjust it for inflation to
2023 dollars according to Consumer Price Index (CPI-U) estimates using the annual
average of the BLS CPI-U for 2014-2017 and the Congressional Budget Office (February
2023) projection for the full-year 2023 CPI-U. The estimated rates for consultants are from
McNicholas et al. 2019.
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2. U.S. Department of Labor, “Overview/Summary: Persuader Agreements: Ensuring
Transparency in Reporting For Employer and Labor Relations” (fact sheet), October 2016.
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