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Dear Ms. Ziegler:

The Fair Labor Standards Act’s overtime provisions constitute the most important family-friendly legislation ever
enacted in the United States. They set the fundamental labor standard that work beyond 40 hours in a week must be
compensated at a time-and-a-half premium, thereby discouraging overwork and protecting the right of workers to have
time for themselves, to care for their families, and for civic participation. Section 7 of the Fair Labor Standards Act
effectively created the five-day workweek with a two-day weekend, and preserving and enforcing its protections is part
of the Department of Labor’s fundamental mission.

This rulemaking is essential if the Department of Labor (DOL) is to fulfill its mission. The proposed rule will restore
or strengthen overtime protections for 13 to 15 million salaried workers, protections that have been eroded by decades
of bureaucratic hostility and neglect. The Economic Policy Institute commends Secretary Perez and Wage and Hour
Administrator Weil for their leadership.

1. Purposes of the Fair Labor Standards Act overtime provisions and the EAP exemption

a. As the Notice of Proposed Rulemaking (NPRM) spells out, the judicially recognized purposes of the FLSA
overtime provisions are to spread work, to prevent “the evil of overwork,” and to compensate employees for the
burden of overwork. The benefit to the economy of spreading work is obvious: if, for example, three salaried
insurance adjusters each work 40 hours a week, the buying power of the workforce is greater, and the costs of
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unemployment insurance and social welfare programs is less, than if two work 60 hours a week and the third is
unemployed.

b. Overwork is “evil” because it is a drain on the family life, community life, and spiritual life of employees, but it
is also a drain on productivity and a cause of expensive turnover. Christine Porath of the McDonough School
of Business at Georgetown University and Tony Schwartz of The Energy Project partnered with the Harvard
Business Review to survey more than 12,000 mostly white-collar employees. They discovered, as they described
in a piece for the New York Times, that “employees who take a break every 90 minutes report a 30 percent
higher level of focus than those who take no breaks or just one during the day. They also report a nearly 50 per-
cent greater capacity to think creatively and a 46 percent higher level of health and well-being. The more hours
people work beyond 40—and the more continuously they work—the worse they feel, and the less engaged they
become. By contrast, feeling encouraged by one’s supervisor to take breaks increases by nearly 100 percent peo-
ple’s likelihood to stay with any given company, and also doubles their sense of health and well-being.”1

The “evils of overwork” also include serious, negative health effects. Long work hours have been associated with
heart disease, and with diabetes among workers with low socioeconomic status, and more recent research finds
an increased risk of stroke, as well.2

c. Salaried workers whose weekly earnings fall below a certain salary threshold are automatically eligible for over-
time pay (the “salary test”) while those above that threshold are eligible only if they do not meet the “duties”
test that categorizes them as higher level employees. The narrow exemption from overtime pay protection for
bona fide executives, administrative employees, and professionals (EAP) was created both because certain high
level employees have enough bargaining power that they don’t need the law’s protections and because the goal
of spreading work is not served in the case of certain employees whose work “cannot be shared.”

d. It is noteworthy that the EAP exemption is preceded in the statute by the modifier “bona fide,” a signal that
not just anyone with a corresponding title is to be excluded from the act’s protections. As Marc Linder has
shown in his history of the FLSA overtime provisions, Time and a Half ’s the American Way, Congress knew
from experience with exemptions under the National Industrial Recovery Act’s industrial codes and the Pres-
ident’s Reemployment Agreement (which in 1933 began setting maximum work hours and minimum wages)
that employers would try to avoid coverage by misclassifying ordinary workers as managers, executives, or other
kinds of exempt “bosses.” The National Recovery Administrator had felt compelled to declare that the recovery
act’s exemption would be limited “to those who exercise real managerial or executive authority” and warned
employers that paying anyone less than $35 per week created an irrebuttable presumption that the exemption
did not apply.3

e. A salary test has always been a key test of EAP status under the FLSA. In 1940, a report and recommendations
to the department by its hearing officer (known as the “Stein report”), which were adopted, declared that, “The
salary paid the employee is the best single test of the employer’s good faith in characterizing the employment as
of a professional nature.”4

2. The salary threshold for EAP exemption is far too low and must be increased
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a. As salaries increased in the decades following enactment of the FLSA in 1938, the salary threshold for exemp-
tion increased, too, both in nominal and inflation-adjusted dollars. By 1970, it exceeded $56,000 in today’s dol-
lars, compared with today’s threshold of $23,660. Management and professional salaries, and especially CEO
pay, have increased substantially since 1970—much faster than inflation, so the value of the salary threshold
should have increased substantially, too. In the period from 1991 to 2001, for example, workers in executive,
administrative, and managerial occupations saw a 12.4 percent real increase in total compensation and a 10.4
percent real increase in wages. 5 Over a much longer period, the pay of top executives skyrocketed. CEO pay
among the top 350 U.S. corporations was almost 11 times higher in 2014 than it was in 1978, after adjusting
for inflation.6

b. Unfortunately, through a combination of political and bureaucratic negligence and hostility to the purposes of
the act, the salary threshold has lost more than half its inflation-adjusted value since 1975. The $250 per week
salary threshold for EAP exemption set by the Ford administration in 1975 would be $1,000 per week today,
adjusted fully for inflation over the last 40 years. The 2004 increase, the only adjustment since 1975, was so
minimal that 11 years of mild inflation have been enough to reduce its value to less than the poverty line for a
family of four. Plainly, a poverty level salary is not an executive, administrative, or professional salary and thus
this salary threshold fails to carry out the statutory purpose of distinguishing bona fide exempt employees from
employees whose status and responsibilities are insufficient to qualify them for exemption.

c. The threshold level is too low to protect more than a relatively small number of employees from misclassifi-
cation as exempt. Almost 12 million full-time salaried workers earned less than the threshold amount in 1979
and were automatically nonexempt without any inquiry into their duties, but only 3.4 million salaried employ-
ees earn less than the threshold level today, even though the number of salaried employees is 50 percent greater
today than in 1979.7

3. There is no single acceptable methodology for setting the threshold

a. Congress left the definition of EAP to the Secretary; that definition has always included a minimum salary level
for exemption.

b. The Secretary has used a variety of reasonable methodologies over the years. The original salary tests in 1938
were modeled on the National Recovery Codes of Fair Competition under the National Industrial Recovery
Act, rather than on a survey of exempt workers’ salaries. The Stein Report in 1940 examined a variety of sources,
including the salaries paid to professional employees in the federal government; the relative pay of bookkeepers,
accountants, and auditors; the probable percentage of stenographers who would be exempted; and the federal
government’s classification of “the so-called clerical, administrative, and fiscal group of Government employ-
ees.”8 The 1949 report and recommendations were based in large part on survey information “obtained as a
by-product of the Divisions’ regular investigative programs.” In 1958, the department’s Wage and Hour Divi-
sion set the salary thresholds at a level designed to deny the exemption to 10 percent of the employees found in
its investigations to be exempt as EAP in the lowest-wage region, the lowest-wage industry, the smallest cities,
or the smallest establishments. In 1975, the 1970 salary determinations were adjusted for most of the inflation
that had occurred in the previous five years. None of these various methods was ever overturned in court.
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c. The goal is to set the salary level high enough to exclude employees in nonexempt occupations but low enough
to avoid excluding bona fide EAPs.

4. The 40th percentile salary (estimated $50,440 in 2016) is within the historical norms for the threshold and cannot
be said to be unreasonable

a. Ratio to the median wage, to the minimum wage, to the college-educated entry-level wage

i. To be commensurate with the status and prestige expected of exempt managers and executives, the salary
level should be well above the median wage, the wage paid to the “typical” employee. When the Ford
administration raised the salary threshold in 1975, it was 1.57 times the median wage. The median wage in
2013 was $16.70 per hour. Were we to update the threshold using that same ratio—1.57 times the median
wage—the threshold would be $26.22 an hour, around $1,050 on a weekly basis and $54,536 on an annual
basis, suggesting that DOL’s proposed $970 weekly threshold (in 2016 dollars) is on the low side.

ii. In 1975, the short test salary level9 was approximately 3 times the minimum wage, very close to the ratio
of DOL’s proposed level to the current $7.25 minimum wage, which is 3.36-to-1.

iii. The salary level for exemption must also be, according to the Department of Labor’s 1949 report, “consid-
erably higher” than the level of newly hired “college graduates just starting on their working careers.” As the
report explained, “[t]hese are the persons taking subprofessional and training positions leading eventually
to employment in a bona fide professional or administrative capacity.” Entry-level wages and salaries for
college graduates in 2013 were $21.89 per hour for men and $18.38 per hour for women. The 1949 rule
set the level 25 percent above the college entry-level wage; applying that same ratio today would yield a
salary of about $1,000 a week.10

b. The 1960s and 1970s levels adjusted for inflation would yield a higher figure than DOL proposes.

i. In 2013 dollars, the 1963 salary threshold was $998, the 1970 threshold was $1.071, and the 1975 thresh-
old was $984 – all higher than the $50,440 threshold DOL proposes for 2016.

c. Taking into account wage growth and especially growth in executive pay, the threshold should be higher, not
lower, than the 1960s and 1970s thresholds.

d. Contrary to the claims of the U.S. Chamber of Commerce that this increase is “unprecedented,” it is not nearly
the largest percent increase in an 11-year period. From 1938 to 1949, the administrative and professional salary
tests increased from $30 to $75 per week (150 percent), and the short test was set more than three times higher,
at $100. In a recent congressional hearing, the Chamber of Commerce testified that, in inflation-adjusted
terms, the 1949 short test level would be $51,957.36 today—higher than the DOL proposal 66 years later,
despite decades of real salary growth for EAP employees.11

5. An examination of occupations shows that the salary level properly excludes historically nonexempt occupations
from exemption while allowing exemption of most employees in historically exempt occupations

a. The proposed rule passes the test employed by the department in 1940, which was in essence: “Is the salary level
high enough to deny exemption to bookkeepers (who ought to be entitled to overtime pay) but low enough so
as not to deny exemption to too many accountants (most of whom ought to be exempt)?” In 1940, the Depart-
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ment of Labor set the threshold at a level designed to deny the exemption to all but 8 percent of bookkeepers
while permitting the exemption of about 50 percent of accountants, those “whose work, while related to that
of bookkeepers, requires in general far more training, discretion, and independent judgment.” Achieving the
same results today would require a threshold of at least $56,470, the 90th percentile salary for bookkeepers,
according to the May 2014 Bureau of Labor Statistics (BLS) report of wages for Bookkeeping, Accounting and
Auditing Clerks.12 The median annual wage for accountants and auditors, according to BLS in May 2014, was
$65,940.13

In 1949, the department’s report and recommendations on revisions to the overtime pay exemptions restated
the proper approach to setting the salary levels: “The salary level adopted must exclude the great bulk of nonex-
empt persons if it is to be effective.” The Department of Labor set the level for administrative employees at $75
a week, high enough to exclude from exemption almost all bookkeepers and more than 25 percent of accoun-
tants (the middle 50 percent earned between $69 and $93 a week). In May 2014, the BLS reported the 25th

percentile wage of accountants to be $51,130, higher than the threshold DOL proposes for 2016.14

b. The National Compensation Survey suggests $970 per week is an appropriate dividing line between exempt
and nonexempt salaried workers.

BLS publishes data (most recently from 2010) of supervisory workers by management occupation and
median weekly earnings. (U.S. BLS National Compensation Survey). For management occupations, the
BLS breaks out four levels of supervisory responsibilities, and the median weekly earnings range from
$1,385 to $3,427.15 Thus, by this metric, a $970 threshold is well below a level associated with supervisory,
and presumably exempt, duties.

Looking at the full list of median earnings for supervisory jobs in management, only “team leaders” who
were preschool education administrators, food service managers, property managers, and “first line” lodging
managers earned below this threshold (and note that for some of these occupations, the mean, as opposed
to median, earnings were above $970 per week).

BLS grading of occupations by leveling factors (scores given to each occupation based on its demands for
skills, knowledge, and responsibilities) find the hourly wage of about $24 ($970/40) to be consistently
below level 7 (out of 15), also consistent with nonsupervisory responsibilities.

6. Critics of the proposed rule wrongly assert that it is deficient because it fails to account for regional salary differences

The FLSA does not require a multiplicity of regional salary thresholds for the EAP exemption any more than it does
for the minimum wage, and DOL has always set national salary levels under Part 541. In any event, regional wage
and salary variations are much less significant than they were in the past.

The concern that establishing a national salary threshold imposes hardships on lower-wage states is always raised
about any national standard, be it the minimum wage or earlier salary thresholds. There should be far less concern
about the impact of regional wage disparities now than in the past, however, because these disparities have shrunk
markedly over the last four decades as wages across states have converged toward the national average or median;
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this is especially true in the bottom of the wage scale as lower-wage states have moved much closer to national
norms.

Recent research by the Economic Policy Institute demonstrates that the wage distributions across the U.S. states are
closer together now than they were four or five decades ago. This means that the salary threshold that divides EAP
workers from other workers in lower-wage states is much closer to the national norm today than it was when prior
levels of the threshold were established such as in 1975. This should allay concerns that a higher national salary
threshold would not fit the employment conditions in lower-wage states.

Apprehensions about national standards are often motivated by the potential impact on lower-wage states in the
South. Figure A displays the median hourly wage in the nine Census divisions, in 1968, 1979, 2007, and 2013. Of
particular interest are the three Southern divisions (South Atlantic, East South Central, and West South Central),
where state median wages have historically been lower than in other parts of the country. The data at the Census
division level show a clear tendency toward compression between 1968 and 2013, with the ratio of the median wage
in these three divisions moving from a range of 81–87 percent of the national median wage in 1968 to a range of
93–99 percent of the national median in 2013. That is, there is no Southern division (South Atlantic, East South
Central, or West South Central) which has median wages more than seven percent below the national median,
which means that the South’s wages have strongly converged toward the national norm. These data demonstrate
that any national wage standard such as the salary threshold will have less relative impact on southern states than
was the case in 1968 or 1975.

Figure B shows a similar analysis at the more disaggregated level of 30 “state groups.” We use state groups rather
than all 50 states because the Current Population Survey Annual Social and Economic Supplement data used to
develop the figure do not identify all states individually before 1977 and have some states combined into groups.
In 1968, Tennessee had the lowest median wage, equal to 78.2 percent of the national median. In the same year,
California had the highest median wage, equal to 118.2 percent of the national median. By 2013, the gap between
the top and bottom states had narrowed relative to 1968 (when excluding the high-wage outliers of Washington,
D.C., and Connecticut), suggesting an important convergence in median wages across the states. In 2013, the state
group with the lowest ratio of the state group median to the national median wage was composed of Arkansas and
Oklahoma, at 88.8 percent; the highest ratio was in Connecticut (at 133.9 percent), and the second-highest was in
Maryland (at 120.2 percent).16 As these numbers demonstrate, most of the compression took place in the bottom
half of the distribution, with the lower-wage states moving closer to the national median (even as some high-wage
states pulled further away from the national median).17

As Table 1 demonstrates, in 1968, three of the 30 state groups had a median more than 20 percent below the
national median, and seven of the 30 had medians between 10 and 20 percent below the national median. By 2013,
no state group was more than 20 percent below the national median, and only one state group (Oklahoma and
Arkansas) was more than 10 percent below the national median. In that same year, two-thirds of the state groups
(21) were within 10 percent of the national median, up from 18 in 1968—and eight were more than 10 percent
above the national median, up from just two in 1968.

The analysis of wage convergence across states to this point has been addressed using median hourly wages. Given
that the salary threshold affects workers with higher salaries and more education, it is useful to confirm these find-
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FIGURE A

Census division median wages as a share of the national
median wage, 1968, 1979, 2007, and 2013

Note: This figure originally appeared in David Cooper, John Schmitt, and Lawrence Mishel, We Can Afford a $12.00 Federal Minimum
Wage in 2020 (Washington, D.C.: Economic Policy Institute, 2015); http://www.epi.org/publication/we-can-afford-a-12-00-federal-
minimum-wage-in-2020/. See data appendix of that report for methodology.

Source: EPI analysis of Current Population Survey Annual Social and Economic Supplement microdata, various years

New
England Middle

Atlantic

East
North

Central

West
North

Central
South

Atlantic

East
South

Central

West
South

Central Mountain Pacific

1968 98.9% 102.9 106.2 97.8 87.2 80.8 87.4 95.5 116.7%

1979 98.4% 105.7 109.9 93.8 90.5 88.8 93.3 103.6 109.9%

2007 116.2% 106.4 99.7 96.9 97.7 92.0 89.6 98.6 106.7%

2013 123.4% 111.3 99.8 98.7 99.2 93.2 96.0 99.8 110.3%

New England Middle Atlantic Pacific East North Central Mountain South Atlantic
West North Central West South Central East South Central

1970 1980 1990 2000 2010
80

90

100

110

120

130%

ings using data on the median hourly wage of college graduates (all college graduates, including those with advanced
degrees). As was seen with median wages, there has been a strong convergence of college wages across states. Table
2 shows that while in 1979 there were five states whose median college wage was at least twenty percent below the
national median college wage (i.e., in the 70–80% category), by 2014 there was only one state (South Dakota at
78.2 percent). In 2014 there were 13 states with higher than national college median wages and another 21 which
had wages within 10 percent of the national norm. These data indicate that college median wages have converged
across states as did median wages of all workers. This provides further comfort that national standards for salaried
workers are less potentially burdensome on lower-wage states than in earlier times, such as 1975, when the salaried
threshold was reset.

When measuring the reasonableness of the proposed level today, it is also important to note that the department’s
past efforts to set the exemption did explicitly take into account the tendency of wages and salaries to be lower in
the South than the national average. In 1958, for example, the department set the long-test thresholds at the level
below which fell only 10 percent of exempt employees in each exemption category in the South. The short-test
level, equivalent to the current standard test, was set at $125 per week to maintain its previous relationship to the
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FIGURE B

State-group median wages as a share of the national median
wage, 1968, 1979, 2007, and 2013

Note: The CPS does not report separate data for all 50 states for 1968; data are organized into 30 state groups available consistently
from 1968 to the present. The District of Columbia is excluded from this figure. Darker points represent the middle 50 percent of the
distribution of state-group median wages (i.e., the 25th percentile to the 75th percentile). This figure originally appeared in David
Cooper, John Schmitt, and Lawrence Mishel, We Can Afford a $12.00 Federal Minimum Wage in 2020 (Washington, D.C.: Economic Policy
Institute, 2015); http://www.epi.org/publication/we-can-afford-a-12-00-federal-minimum-wage-in-2020/. See data appendix of that
report for methodology.

Source: EPI analysis of Current Population Survey Annual Social and Economic Supplement microdata, various years
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long-test levels. According to the July 23, 2015, congressional testimony of the U.S. Chamber of Commerce, the
inflation-adjusted value of that salary level today is $53,485.64, and the $200 short-test level set in 1970 would
be $63,741.60 today. In effect, the department has “baked in” its earlier adjustments to account for the South,
arguably to a much greater extent than is called for today, when regional differences are much less than they were
50 years ago.

Finally, I offer a comparison between the proposed salary threshold and the Economic Policy Institute’s basic family
budget, which calculates the cost of providing a modest living in over 600 urban and rural areas across the United
States. EPI’s family budget data dispel any notion that $50,440 is somehow excessive as a measure of executive,
administrative, or professional salaries in any part of the country. Even in rural Mississippi, the cost of modest hous-
ing, food, child care, transportation, health care, taxes, and other necessities for a family of two adults and two chil-
dren averages $60,778 a year, far more than the proposed threshold. The family budget does not include savings,
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T A B L E  1

Distribution of 30 state-group median wages relative to the national median wage, 1968, 1979,
2007, 2013

1968 1979 2007 2013

Standard deviation

All state groups 11.0 9.7 9.5 12.3

Excluding Washington, D.C. 11.2 9.8 9.1 10.7

State-group medians relative to national median

Number greater than 20% above 0 0 1 3

Number between 10–20% above 2 4 4 5

Number between 0–10% above 9 11 11 7

Number between 1–10% below 9 9 10 14

Number between 10–20% below 7 5 4 1

Number greater than 20% below 3 1 0 0

Note: The Current Population Survey does not report separate data for all 50 states for 1968; data are organized into 30 state groups
available consistently from 1968 to the present. Note: This figure originally appeared in David Cooper, John Schmitt, and Lawrence
Mishel, We Can Afford a $12.00 Federal Minimum Wage in 2020 (Washington, D.C.: Economic Policy Institute, 2015); http://www.epi.org/
publication/we-can-afford-a-12-00-federal-minimum-wage-in-2020/.

Source: EPI analysis of Current Population Survey Annual Social and Economic Supplement

T A B L E  2

Count of states whose state median college wage is a certain share of the national median
college wage, 1979–2014

Percent of national
median college wage 1979 2014 Change 1979–2014

100%+ 15 13 -2

90-100% 17 21 4

80-90% 14 16 2

70-80% 5 1 -4

Total 36 38 2

Note: Data are for the 50 states and the District of Columbia

Source: Current Population Survey Outgoing Rotation Group Microdata
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vacations, or college expenses, all costs that a bona fide managerial salary should cover. The family budget in rural
Arkansas is $60,246, $57,508 in rural Louisiana, and $58,577 in rural Alabama.18

7. The Chamber of Commerce’s argument that Congress disfavors automatic adjustment of the salary-level test is both
wrong and legally irrelevant

It is irrelevant because Congress in 1938 gave the authority to define and delimit the terms “bona fide executive,
administrative, or professional” to the Secretary of Labor and has never taken it back, except with respect to very
particular occupations, such as teachers and computer professionals. Those changes only strengthen the clear legal
authority of the Secretary to say at what salary level an employee qualifies as EAP or how to change it, as the statute
commands, “from time to time.” In her Congressional testimony on behalf of the Chamber of Commerce, for-
mer Wage and Hour Administrator Tammy McCutchen nevertheless argued that “in 1996, when amending the
FLSA to add the Section 13(a)(17) exemption for computer employees, Congress set the minimum hourly wage for
exemption at $77.63 [sic] (6 1/2 times the 1990 minimum wage) without providing for automatic increases of that
amount. Thus, it seems unlikely that Congress intended the DOL to impose automatic annual increases for the
salary-based exemption from the FLSA’s minimum wage and overtime requirements.”19 McCutchen failed to men-
tion that a different Congress in 1990 did set the earnings test for the exemption of professional computer employ-
ees to rise automatically with increases in the minimum wage. The 1996 Congress amended section 13(a)(17) to
remove the automatic adjustment. But what Congress said about that subsection of the act in 1996 is irrelevant to
whether the Congress in 1938 or at any time thereafter limited the power of the Department of Labor to use an
automatic adjustment mechanism to define and delimit the EAP exemption. Congress has had 77 years to add such
a restriction to the law if it chose to do so. It has not, though it knows how to do so, as shown by the 1990 and
1996 amendments to section 13(a)(17).

8. Indexing the salary level is appropriate

EPI agrees with the Department of Labor’s rationale for indexing the salary threshold for overtime protection:

“A rule providing for automatic updates to the salary level using a methodology that has been subject to notice and
comment rulemaking would maintain the utility of the dividing line set by the salary level without the need for fre-
quent rulemaking. This modernization of the regulations would provide predictability for employers and employees
by replacing infrequent, and thus more drastic, salary level increases with gradual changes occurring at set intervals.
Regular annual increases in the salary and compensation levels, instead of large changes that result from sporadic
rulemaking, will provide more certainty and stability for employers.”

“The addition of automatic updating will ensure that the salary test level is based on the best available data (and thus
remains a meaningful, bright-line test), produce more predictable and incremental changes in the salary required for
the EAP exemptions, and therefore provide certainty to employers, and promote government efficiency by removing
the need to continually revisit this issue through resource-intensive notice and comment rulemaking.” (80 Fed.Reg.
38548)

The department’s reasoning is sound. Any fixed nominal salary threshold will be automatically and increasingly
outdated with each passing year as both salaries and inflation continue to rise. The history of updates indicates that
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the current process—the threshold has been updated only seven times in 78 years—is ineffective in maintaining an
appropriate salary threshold that reflects actual EAP compensation. Indexing the threshold in a transparent, pre-
dictable way will provide certainty and maintain the effectiveness of the salary threshold in advancing the act’s pur-
poses.

a. Indexing to wages or prices

The only substantive issue is whether the threshold should be indexed to wage growth or price growth, as raised
by the Department of Labor.

The appropriate metric for updating the salary threshold is a wage metric. A simple inflation adjustment is
inappropriate for several reasons. First, prices can sometimes decline, as they did in 2009. This can happen
because some items have very volatile prices, with energy costs being the leading example of an item whose
price can rapidly escalate or decline. Second, wages can be expected to grow over time and to grow faster than
prices. The salary distribution of salaried workers will therefore tend to shift upward every year.

The reason for a wage metric is simple. The salary threshold acts as a bright line between likely EAP-exempt
employees and those requiring overtime protections. Given the continuous growth of salaries, that salary line
will need to move. By reference to the history of the threshold level, as discussed above, the 40th percentile is an
apt bright line to divide the potentially exempt from the certainly nonexempt. It follows that the salary growth
at the fortieth percentile appropriately updates that line, capturing the earnings improvements at that line. The
simple logic is that a salary threshold requires a salary update.

b. Is reclassification a problem?

Some analysts have argued that the establishment of a new salary threshold will lead to a massive reclassification
of salaried employees to be hourly employees. This would involve converting current salaried workers to hourly
workers at a much lower rate of pay (i.e., compared with the imputed hourly rate of the former weekly salary
assuming 40 hours worked). Such a scenario would, in this view, leave the workers with the same actual weekly
earnings once overtime is paid even though they are paid a lower straight-time rate.

The problem with this scenario is that it assumes a market economy which is only one-sided, where employers
have all the power to set the terms of exchange and employees have no other choice but to accept the employer’s
terms. This is never fully the case and will certainly not be the circumstances under which this new threshold
will be implemented in the next two years. The employment landscape will be shifting as the economy moves
toward full employment, a marker some analysts think we are currently near, and which even less-optimistic
analysts consider we will be approaching in the next two years or so. The unemployment rate in July 2015 for
college graduates was just 2.6 percent and for “Management, professional, and related” occupations, 3.1 per-
cent.20 These unemployment rates will be dropping over the next two years and, correspondingly, we can expect
the quit rates of salaried workers to increase as employers compete more intensively for quality personnel. This
is not an environment where employer choice fully dominates.

ECONOMIC POLICY INSTITUTE | SEPTEMBER 3 ,  2015 PAGE 11

http://www.epi.org/


A consistent finding of both labor and macroeconomics is that nominal wages are “sticky,” meaning that
employers rarely will lower them (when employers want to cut wages of incumbent workers, they allow inflation
to erode their real value). Thus, there will be extensive pushback to any attempt to lower an incumbent
employee’s hourly rate of pay. People are sensitive to what their rates are and can compare them with both their
own rates in the past as well as others’ rates, explicitly or implicitly. They will not be happy having their rates
lowered and becoming the equals of other employees who have earned far less than they did in the past.

The setting of the threshold will also establish a clearly observable new norm in the workplace by setting a salary
threshold under which employees will expect to earn overtime for extra work. It will be obvious to employ-
ees that any reclassification will be done to disadvantage them. These new norms in the workplace will limit
employer ability to reshape the salary/wage structure to allow for lower hourly wages in order to accommodate
continued extensive hours beyond 40. For these reasons and others it can be expected that employer ability to
reconfigure pay rates will have clear limits.

Perhaps this shift to fewer salaried workers with overtime protections and to hourly workers at lower pay rates
but working substantial overtime hours could occur over time along with staff turnover. If so, this would be a
very slow and unsure process. Such a shift would require that the employer make clear to potential new hires
that they are receiving very low hourly rates because they are expected to work many overtime hours. That may
not be an attractive package to offer potential new hires who will compare the hourly rates they are offered to
other jobs.

The wholesale reclassification of current salaried workers to hourly status, thereby shrinking the pool of full-
time salaried employees and significantly raising the exemption threshold each year, seems an unlikely outcome.
But if for any reason, the Department of Labor finds indexing at the 40th percentile to be problematic, wage
indexation done by adjusting the threshold for changes in the wages and salaries of managers and professionals
would be appropriate. The BLS series to accomplish this is the Employment Cost Index for civilian workers,
Table 8.21

9. The overtime regulation’s duties test should be clarified, simplified, and returned to the original concepts expressed
in the department’s earliest rulemakings

Concepts enunciated in the earliest rulemakings reflect the time when congressional intent was fresh in the minds
of department officials who had recently helped draft the FLSA. Those concepts included drastic limitations on the
performance of nonexempt work by exempt employees. Originally, the regulations provided that exempt employees
could perform no significant amount of nonexempt work, which was expanded to a maximum of 20 percent in
1940. These limits continued to expand over the years and were, unfortunately, abandoned altogether by the Labor
Department in 2004. They should be reestablished with a rule that no exempt employee can perform nonexempt
tasks during more than half of her work hours during the work week. The idea that an employee who spends all or
even most of her time sweeping floors, running a cash register, serving coffee, stocking shelves, unloading trucks,
or performing any other nonexempt work could be an executive with no right to overtime pay is absurd and runs
contrary to the act’s intent that only bona fide executives should be exempt.
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The only limitation Congress has imposed on the department’s authority to narrow the EAP exemption based on
an employee’s performance of nonexempt work is found in an exception that applies only to retail and service estab-
lishments: “an employee of a retail or service establishment shall not be excluded from the definition of an employee
employed in a bona fide executive or administrative capacity because of the number of hours in his workweek which
he devotes to activities not directly or closely related to the performance of executive or administrative activities, if
less than 40 per centum of his hours worked in such workweek are devoted to such activities.” 29 USC 13(a)(1).
Even with respect to retail and service establishments, therefore, DOL is clearly authorized to limit the EAP exemp-
tion to employees who devote no more than 40 percent of the hours in their workweek to nonexempt activities.

10. DOL underestimates how many employees would have their rights changed by the new threshold

The Economic Policy Institute has shown that DOL’s reliance on exemption probability estimates made in the
1990s, which do not take into account changes necessitated by court decisions and the 2004 regulatory changes,
have led to an undercount of the employees whose rights to overtime pay will change when the threshold is raised
from $455 a week to $970. DOL calculates that 4.7 million employees will have their rights changed, while another
10 million will have their entitlement to overtime pay clarified and secured. It is difficult to be certain what the
correct number is, but when taking into account those who are currently misclassified as exempt and the millions
who lost overtime pay rights in 2004, it appears that 10 million would be a better estimate than 4.7 million.22

11. DOL underestimates how many jobs will be created as employers adjust to the new rules

The department underestimates job creation from the new rules because it underestimates how many of the 15
million affected employees earning salaries between $455 and $970 per week are currently being treated as exempt.
The National Retail Federation (NRF) provides a clearer understanding of just how few of the affected employ-
ees are currently considered nonexempt and entitled to overtime pay by their employers. The NRF, operating on
assumptions about the law that are widespread in industry, estimates that more than two million exempt employees
in its sector (64 percent of all exempt employees in its sector) will have their right to overtime pay changed by the
rule. Appendix C of the NRF report, Rethinking Overtime Pay, lists the top 15 retail occupations by number of
currently exempt employees and estimates both the total number of employees and the number of currently exempt
employees.23 Measured against DOL’s probability estimates, NRF identifies more than 1.1 million employees as
currently exempt who are not. Because DOL does not consider these employees to be currently exempt, none of
them is included in its estimates of employees whose rights will change when the threshold increases.

The retail and restaurant sector employs less than 20 percent of the U.S. workforce.

12. Nonprofit, charitable, and human service organizations will not be greatly affected by the rule

Opponents of the proposed rule have made a number of questionable claims, but one claim in particular—that
nonprofit organizations providing services to the poor and the disadvantaged will see a crippling increase in person-
nel costs—is demonstrably false because FLSA coveragedoes not extend to most nonprofit employees or employers.
Unless coverage is established for the employer or employees, the protections of the FLSA, including the proposed
overtime rule changes, simply do not apply.
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Coverage is determined in one of two ways. First, employers who are engaged in business that generates annual
business or sales revenues of at least $500,000 per year are covered by the FLSA and must pay the minimum wage
and overtime, unless another of the many exemptions in the law applies. The key criterion for this provision is
business or sales revenue. Most nonprofits, including, for example, charitable organizations providing free meals to
the hungry and nonprofits providing addiction or mental health services, are not engaged in business. They provide
charitable services and their employees, therefore, are not typically covered by the FLSA.

The second way the FLSA could extend to employees of nonprofits is if employees’ work regularly involves them
in commerce between states (“interstate commerce”)—individual workers who are “engaged in commerce or in the
production of goods for commerce.” Employees covered as individuals include those who produce goods, (such as
a worker assembling components in a factory or a secretary typing letters in an office that will be sent out of state),
regularly make telephone calls to persons located in other states, handle records of interstate transactions, travel to
other states on their jobs, or do janitorial work in buildings where goods are produced for shipment outside the
state. But again, the key is that the employee is engaged in commerce between the states. Most nonprofit organiza-
tions do not typically engage in this activity and if they do, can manage this interstate commerce activity so only a
few employees are affected.

There are nonprofits that, in addition to their core charitable activities, also manage revenue-producing activities
that may bring that part of the organization, but only that part, within the scope of the FLSA. An example could be
a prisoner reentry program that as one of its employment strategies builds and sells office furniture to businesses. If
this side business produces revenues of at least $500,000 annually, or if its employees are involved in interstate com-
merce as described above, those employees engaged in that covered commercial business or those employees engaged
in interstate commerce are entitled to the protections of the FLSA, including the proposed overtime changes. But
that is only fair—if a nonprofit is also competing with for-profit businesses it should be held to the same employ-
ment standards as the for-profit businesses. Leveling the playing field among employers was and remains a major
policy objective of the FLSA, and requiring nonprofits that compete with commercial enterprises to comply with
the same employment standard serves that policy goal.

The overtime changes in the NPRM are not burdensome for any employer. But they will have very little impact
on organizations providing charitable services.24 A nonprofit organization, unless it is also engaged in commercial
activities, will not be deemed a covered enterprise, and only those individual employees engaged in interstate com-
merce will be covered. Most nonprofits and their employees will not be covered by the FLSA and, consequently,
not affected by the proposed overtime change.

13. Workers will not lose privileges and flexibility

Employer organizations sometimes claim that workers will lose privileges and flexibility if they become entitled to
overtime pay. It is true that at higher salaries, salaried workers have more workplace flexibility than hourly workers,
but research by Lonnie Golden of Pennsylvania State University shows that there is little difference at salary levels
below $50,000 a year.25

Using the General Social Survey as his database, Golden examined the relationship between being paid on a salary
basis or an hourly basis at different levels of income and the outcomes for employees in terms of work-family con-
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flict, work stress, and options for flexibility such as being able to vary one’s work day starting and ending times,
taking time off during the work day to attend to family matters, and being able to refuse employer requests for
overtime work.

Following are excerpts from the key findings of his report:

Hourly workers paid at least $22,500 but less than $50,000 are less able than salaried employees to adjust their
starting and ending times, but the differences, while not trivial, are not large enough to constitute a serious
loss of flexibility among such workers. The share of salaried workers who report that they are “sometimes” or
“often” able to change their starting and quitting times was 43–44 percent for hourly employees paid between
$22,500 and $49,999; for salaried workers the share was 53–55 percent. There is therefore little danger that
effectively “converting” salaried workers paid up to $50,000 to hourly status by raising the overtime pay thresh-
old to $50,000 would markedly reduce their work scheduling flexibility.

Generally it is the salaried workers much higher up the pay distribution who have a lot more flexibility to vary
their start and end times and these workers will not be affected by an increase of the OT pay threshold to the
modest levels discussed here. Above $60,000, 80 percent of salaried workers have this flexibility.

Contrary to a common assumption, salaried workers at the affected pay levels appear to have no more ability to
take time off for personal or family matters than do hourly workers at the same annual earnings levels. Only 34
percent of salaried workers earning $40,000–$49,999 report that it is “not at all hard” to take time off during
the work day to take care of personal or family matters, whereas 41 percent of hourly workers at the same earn-
ings level say it is not at all hard. Thus, effectively “switching” employees from salaried to hourly by requiring
employers to track their hours for purposes of overtime pay would not reduce, and might even increase, this
important element of work flexibility.

Salaried workers at the affected pay levels either report greater work-family conflict and work stress or report
greater incidence of the conditions (such as mandatory overtime work) associated with such conflict and stress.
Thus in terms of outcomes they have little to lose and in fact something to gain from falling within new OT
thresholds.

Because the salaried work force starts out with higher work-family conflict, a de facto reclassification as hourly
might slightly reduce their work-family conflict.

Levels of work stress are slightly higher among salaried workers than hourly workers, thus work stress would
likely not increase.

While working irregular shifts is a condition associated with greater work-family conflict (generally and for
salaried workers), transforming salaried workers above $22,500 into hourly workers does not threaten to make
these workers’ schedules any more irregular.

Because salaried workers in the affected pay brackets already work mandatory overtime at the same frequency
as hourly workers and more days of overtime in general than hourly workers, raising the overtime threshold for
them would not increase and in fact could decrease the work stress and work-family conflict associated with
mandatory overtime.

ECONOMIC POLICY INSTITUTE | SEPTEMBER 3 ,  2015 PAGE 15

http://www.epi.org/


Endnotes
1. Tony Schwartz and Christine Porath, “Why You Hate Work,” New York Times, May 30, 2014

2. Catherine Saint Louis, “Researchers Link Longer Work Hours and Stroke Risk,” Well [New York Times blog]

3. Marc Linder, Time and a Half ’s the American Way: A History of the Exclusion of White-Collar Workers From Overtime Regulation,
1868-2004 (Iowa City: Fanpihua Press, 2004)

4. U.S. Department of Labor, Wage and Hour Division, Executive, Administrative, Professional … Outside Salesman” Redefined:
Report and Recommendations of the Presiding Officer at Hearings Preliminary to Redefinition (Washington: U.S. Govt.
Print. Off., 1940).

5. EPI analysis of the Bureau of Labor Statistics’ Employer Cost of Employee Compensation data series.

6. Lawrence Mishel and Alyssa Davis, Top CEOs Make 300 Times More than Typical Workers: Pay Growth Surpasses Stock Gains and
Wage Growth of Top 0.1 Percent (Washington, DC: Economic Policy Institute, 2015)

7. EPI analysis of Current Population Survey data

8. U.S. Department of Labor, Wage and Hour Division, Executive, Administrative, Professional … Outside Salesman” Redefined

9. The short tests refer to duties tests as revised in 1949 to include “special proviso[s] for high salaried” executive, administrative
and professional employees.

10. Department of Labor, Wage and Hour Division, Report and Recommendations on Proposed Revisions or Regulations, Part 541,
Defining the Terms “Executive,” “Administrative,” “Professional,” “Local Retailing Capacity,” [and] “Outside Salesman” (Washington:
U.S. Govt. Print. Off., 1949)

11. Tammy D. McCutchen, “Statement of the U.S. Chamber of Commerce on Examining the Costs and Consequences of the
Administration’s Overtime Proposal to the House Education and Workforce Committee’s Subcommittee on Workforce
Protections,” July 23, 2015.

12. Occupational Employment and Wages, May 2014: 43-3031 Bookkeeping, Accounting, and Auditing Clerks. (Washington, D.C.:
U.S. Department of Labor, 2015)

13. Occupational Employment and Wages, May 2014: 13-2011 Accountants and Auditors (Washington, D.C.: U.S. Department of
Labor, 2015)

14. Occupational Employment and Wages, May 2014: 13-2011 Accountants and Auditors

15. U.S. Bureau of Labor Statistics, National Compensation Survey, All United States, December 2009‒January 2011, “Table 24:
Civilian Supervisory Workers: Mean and Median Weekly and Annual Earnings and Mean Weekly and Annual Hours.”

16. This excludes the outlier of Washington, D.C., which is also excluded from Figure B.

17. We exclude the District of Columbia, which is an even greater high-wage outlier than Connecticut. With this exclusion, the
standard deviation in 1968 was 11.2, falling to 10.7 in 2013; including the District of Columbia, the standard deviation rose
from 11.0 to 12.3. Data source: David Cooper, John Schmitt, and Lawrence Mishel, We Can Afford a $12.00 Federal Minimum
Wage in 2020 (Washington, D.C.: Economic Policy Institute, 2015)

ECONOMIC POLICY INSTITUTE | SEPTEMBER 3 ,  2015 PAGE 16

http://www.nytimes.com/2014/06/01/opinion/sunday/why-you-hate-work.html
http://well.blogs.nytimes.com/2015/08/19/researchers-link-longer-work-hours-and-stroke-risk/?em_pos=large&emc=edit_nn_20150820&nl=nytnow&nlid=72444031&_r=0
http://edworkforce.house.gov/uploadedfiles/mccutchen_testimony.pdf
http://edworkforce.house.gov/uploadedfiles/mccutchen_testimony.pdf
http://edworkforce.house.gov/uploadedfiles/mccutchen_testimony.pdf
http://www.bls.gov/oes/current/oes433031.htm
http://www.bls.gov/oes/current/oes132011.htm
http://www.bls.gov/ncs/ocs/sp/nctb1498.pdf
http://www.bls.gov/ncs/ocs/sp/nctb1498.pdf
http://www.epi.org/publication/we-can-afford-a-12-00-federal-minimum-wage-in-2020/
http://www.epi.org/publication/we-can-afford-a-12-00-federal-minimum-wage-in-2020/
http://www.epi.org/


18. Economic Policy Institute Family Budget Calculator, August 2015

19. Tammy D. McCutchen, Statement of the U.S. Chamber of Commerce on the Administration’s Overtime Proposal

20. EPI analysis of the Bureau of Labor Statistics Current Employment Statistics data series.

21. “Employment Cost Index for Wages and Salaries, for Civilian Workers, by Occupational Group and Industry: Index for
‘Management, Professional, and Related Workers.’”

22. Ross Eisenbrey and Lawrence Mishel, The New Overtime Salary Threshold Would Directly Benefit 13.5 Million Workers: How
EPI’s Estimates Differ from the Department of Labor’s (Washington, D.C.: Economic Policy Institute, 2015)

23. Oxford Economics, Rethinking Overtime: How Increasing Overtime Exemption Thresholds Will Affect the Retail and Restaurant
Industries. (Washington, D.C.: National Retail Federation, 2015); Note the NRF commissioned study was written before DOL
issued the NPRM, hence the NRF’s use of a $984 threshold in its report. NRF published a short, partial update using $970, but
not to Appendix C.

24. Certain organizations that may be a nonprofit are covered by the FLSA by operation of law. These include Federal, state or local
government agencies; hospitals (establishments primarily engaged in offering medical and surgical services to patients who
generally remain in the establishment overnight, several days, or for extended periods); residential care facilities primarily engaged
(50% or more of income attributable to) in the care of the sick, the aged, the mentally ill or developmentally disabled who live
on the premises; and preschools, elementary and secondary schools (as determined under state law) and colleges.

25. Lonnie Golden, Flexibility and Overtime Among Hourly and Salaried Workers: When You Have Little Flexibility, You Have Little
To Lose (Washington, D.C.: Economic Policy Institute, 2015)

ECONOMIC POLICY INSTITUTE | SEPTEMBER 3 ,  2015 PAGE 17

http://www.epi.org/resources/budget/
http://www.bls.gov/news.release/pdf/eci.pdf
http://www.bls.gov/news.release/pdf/eci.pdf
http://www.epi.org/publication/overtime-threshold-would-benefit-13-5-million/
http://www.epi.org/publication/overtime-threshold-would-benefit-13-5-million/
https://nrf.com/sites/default/files/Documents/retail%20library/Rethinking-Overtime-threshold-update_MEMO.pdf
https://nrf.com/sites/default/files/Documents/retail%20library/Rethinking-Overtime-threshold-update_MEMO.pdf
https://nrf.com/sites/default/files/Documents/retail%20library/Rethinking-Overtime-threshold-update_MEMO.pdf
http://www.epi.org/publication/flexibility-overtime-hourly-salaried-workers/
http://www.epi.org/publication/flexibility-overtime-hourly-salaried-workers/
http://www.epi.org/

	Economic Policy Institute
	Census division median wages as a share of the national median wage, 1968, 1979, 2007, and 2013
	State-group median wages as a share of the national median wage, 1968, 1979, 2007, and 2013
	Distribution of 30 state-group median wages relative to the national median wage, 1968, 1979, 2007, 2013
	Count of states whose state median college wage is a certain share of the national median college wage, 1979–2014
	Endnotes

