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Dear Ms. Smith:

The Economic Policy Institute (EPI) is a nonprofit, nonpartisan think tank created in 1986 to
include the needs of low- and middle-income workers in economic policy discussions. We
respectfully submit the following comments in response to the Wage and Hour Division of
the Department of Labor’s Request for Information (RFl) on Defining and Delimiting the
Exemptions for Executive, Administrative, Professional, Outside Sales, and Computer
Employees.’

Introduction

The Department of Labor’s 2016 Final Rule updated a critical labor standard for working
families.? The core provision of the 2016 rule was to increase the salary threshold under
which most salaried workers are eligible for overtime pay when they work more than 40
hours per week from $455 per week ($23,660 for a full-year worker) to $913 per week
($47, 476 for a full-year worker), the latter being the 40th percentile of the earnings of full-
time salaried workers in the lowest-wage Census Region, currently the South. Further, the
rule provides that the threshold would be updated every three years to the 40th percentile
of the earnings of full-time salaried workers in the lowest-wage Census Region, in order
that the threshold does not continually erode over time as the wage distribution rises.

The 2016 rule was critically needed because the threshold had been allowed to erode
dramatically. In 1975, the threshold was at a level such that nearly half of all salaried
workers earned less than the threshold (and were thus eligible for overtime), but by 2014,
that share had eroded to less than 10 percent.® The erosion in the threshold was due to
two key factors: (1) the threshold was updated only once since 1975, generating, as wages
rose throughout the economy, a growing share of exempt workers who should have been
overtime eligible, and (2) the last update in 2004 was fatally flawed, due to (as described
below) a mismatch between the salary threshold and the duties test, meaning that even in
2004 the 2004 rule resulted in a large share of exempt workers who should have been
overtime eligible. The 2016 rule provided new or strengthened overtime protections to
roughly 13 million workers, correcting to a large extent for these two sources of erosion in
the threshold.? The rule will also increase employment by spreading work.
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The 2016 Final Rule was the result of an exhaustive, more than two-year rulemaking
process. During this process, the Department met with over 200 organizations, including
“employees, employers, business associations, non-profit organizations, employee
advocates, unions, state and local government representatives, tribal representatives, and
small businesses.”® The Department also received and reviewed over a quarter million
public comments. In the Final Rule, the Department responded comprehensively to those
comments and conducted a thorough economic impact analysis incorporating that input,
along with a careful review of the academic literature.

We strongly oppose any efforts to weaken the painstakingly determined criteria set forth in
the 2016 Final Rule for defining who qualifies for exemption from overtime protections. In
particular, the Department must not revert to the methodology used in the 2004
rulemaking.

As mentioned above, the methodology of the 2004 rule was fundamentally flawed. Prior
to the 2004 rule, there were two sets of tests, each of which involved a duties test and a
salary test. The duties test and salary test within each set had always worked together.®
One set was the “long test” set, which combined a strict duties test with a lower salary
threshold. The other was the “short test” set, which combined a more lenient duties test
with a higher salary threshold. Thus an employer who wanted to assert that a relatively
low-paid employee was exempt had to show more rigorously that their duties were “bona
fide executive, administrative, or professional” in nature, whereas for a more highly paid
employee the employer did not have to make as rigorous of a showing.

In the 2004 rule, the Department included just one set of tests. For this set of tests, they
created a “standard” duties test that was based on the more lenient “short test.” To remain
consistent with the prior methodology, the Department should have paired this duties test
with a higher salary threshold consistent with a short duties test. Instead, they used a
lower salary level consistent with a long duties test.” This was a fundamental error.

As a result of the mismatch in the 2004 rule, neither the methodology nor the salary
threshold from the 2004 rule are meaningful or appropriate benchmarks for future
rulemaking. The 2016 rule corrected this error by retaining the same duties test that was
used in the 2004 rule, but correctly pairing it with a higher salary level consistent with a
short duties test.

Our responses to the specific questions in the RFI follow.
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Question 1: In 2004 the Department set the standard
salary level at $455 per week, which excluded from the
exemption roughly the bottom 20 percent of salaried
employees in the South and in the retail industry. Would
updating the 2004 salary level for inflation be an
appropriate basis for setting the standard salary level and,
if so, what measure of inflation should be used?

As mentioned in the introduction, neither the methodology nor the salary threshold from
the 2004 rule are meaningful or appropriate benchmarks for future rulemaking due to the
mismatch in the 2004 rule between the duties test and the salary threshold. One
predicable result of this mismatch is the misclassification of hundreds of thousands of
overtime-eligible employees as exempt. The Department estimates that there are nearly
three-quarters of a million (732,000) white collar salaried workers who earn between the
2004 threshold and the 2016 threshold who are overtime-eligible based on their duties
but whose employers do not recognize them as such.® If the Department were to use the
2004 methodology or salary threshold as a benchmark, it would be intentionally adopting
an approach that would subject hundreds of thousands of workers to wage theft. In
addition to the harm this would cause misclassified workers, this would increase the
Department’s enforcement burden.

Because the Department erred in 2004 and paired a less-rigorous duties test with a low
salary threshold, the only way the 2004 salary threshold could be used as a benchmark
would be if the Department were to strengthen the duties test to align with the historic
long test and account for Congress’s intent that only bona fide executive, administrative,
and professional employees be exempt from overtime pay. The Department notes
“Because the long [emphasis added] duties test included a limit on the amount of
nonexempt work that could be performed, it could be paired with a low salary that
excluded few employees performing EAP duties.”® This is further discussed in our
response to Question 4.

If the Department were to use the 2004 salary level methodology paired with a rigorous/
long duties test, it is important to note that the 2004 salary level should not be adjusted
according to inflation, but according to changes in the wage distribution. This is further
discussed in our response to Question 11.

Question 2: Should the regulations contain multiple
standard salary levels?

The Department has always used a single salary level across all employers and
geographic areas, establishing a national floor, and should continue doing so. The 2016
rule dealt with the issue of wage variation by basing the national salary level on earnings
in the lowest wage Census region. This approach avoids making too many bona fide EAP
workers in low-wage areas overtime eligible while maintaining a uniform salary level.
Accounting for regional variation would thus, essentially by definition, have the effect of
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raising the threshold in all regions except the South.

The 2004 final rule noted that using multiple salary levels is not “administratively
feasible.”’® However the segmentation would be determined (i.e. by type of employer,
industry, geographic area, etc), the classification of employers between the different salary
levels would be administratively burdensome for the Department and add to compliance
costs for employers, particularly for (but not limited to) companies that would operate
under more than one salary level (e.g. companies with establishments in more than one
region). Further, close calls between different salary levels would be likely to generate
litigation. A national floor promotes clarity while multiple salary levels would add needless
complexity and burden.

Question 3: Should the Department set different standard
salary levels for the executive, administrative and
professional exemptions as it did prior to 2004 and, if so,
should there be a lower salary for executive and
administrative employees as was done from 1963 until the
2004 rulemaking?

The Department has always used a single salary level across the executive, administrative,
and professional exemptions for the short-test salary level, which is what the standard
salary test is based on. It should continue to do so. The three categories (executive,
administrative, and professional) are difficult to distinguish between; in many occupations,
employees may be covered by more than one definition. Any attempt to distinguish
between them would require a substantially more rigorous duties test for each exemption
than the current standard duties test. As with setting different salary levels based on
geography or employer type, using different salary levels for different exemptions would
add needless administrative burdens for the Department, compliance costs for employers,
and an increased litigation risk.

Question 4: In the 2016 Final Rule the Department
discussed in detail the pre-2004 long and short test salary
levels. To be an effective measure for determining
exemption status, should the standard salary level be set
within the historical range of the short test salary level, at
the long test salary level, between the short and long test
salary levels, or should it be based on some other
methodology?

It would be arbitrary and capricious to return to the mismatch of the 2004 rule; the
“inverse correlation” between the salary threshold and the duties test that was restored in
the 2016 rule must be preserved. The pairing of the standard—essentially the
short—duties test with a relatively high salary threshold, as was done in the 2016 rule, is
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the preferred way to achieve the match. Because the salary threshold is simple, objective,
and predictable, this pairing reduces both compliance costs and litigation.

Assuming the Department maintains the standard duties test, the salary level must then be
set within the historical range of the short test salary level in order to maintain an
appropriate match between the duties test and the salary test. There are two main choices
for determining the appropriate salary level, the “Kantor” method, used from 1958 through
2004, and the method used in the 2016 rule (as mentioned, the 2004 method is
inappropriate). The Kantor method involves two stages, calculating first what the long-test
salary level would be and then multiplying that by somewhere between 130 percent and
180 percent to arrive at the short-test salary level."" (Note, a two-stage approach made
sense prior to 2004, when there were two sets of tests to determine exemption.) A core
problem with the Kantor method is that the first step depends on extensive data analysis
to update.’ In contrast, the method in the 2016 final rule is straightforward, taken directly
from a series that is published on a quarterly basis by the Bureau of Labor Statistics.”® The
transparency of this 2016 approach is preferable because it means that employers and
employees alike can plan for future updates with a high degree of certainty.

The economic analysis in the 2016 rule shows that the Kantor long test method resulted in
long-test salary threshold of $684." Thus, 130 percent to 180 percent of that long-test
level yields a range of $889-$1231 for the salary level consistent with the standard duties
test. At $913, the 2016 salary level was within, but at the very low end of, the historical
range of the short test. This means that anything meaningfully lower than the 2016 salary
level would require a more rigorous duties test.

Question 5: Does the standard salary level set in the 2016
Final Rule work effectively with the standard duties test
or, instead, does it in effect eclipse the role of the duties
test in determining exemption status?

The standard salary level set in the 2016 Final Rule works effectively with the standard
duties test. In fact, as mentioned above, the 2016 rule restored the effective relationship
between the salary test and the duties test, which the 2004 rule had misaligned. In
particular, the 2016 threshold does not eclipse the role of the duties test in determining
exemption. Figure 3 of the 2016 rule shows that 47 percent of white collar workers who fail
the duties test earn above the salary level. This means that of white collar salaried workers
who are eligible for overtime, nearly half—6.5 million workers—have their overtime-eligible
status determined by the duties test alone. '

The duties test remains important for determining exempt status at all plausible salary
thresholds. For example, the figure also shows that more than 30 percent of white collar
salaried workers who fail the duties test earn above $1,100 per week, the highest
alternative considered in the 2016 Final Rule,16 and more than 20 percent of white collar
salaried workers who fail the duties test earn above $1,300 per week, or $67,600 for a full-
year worker. Lowering the threshold in the interest of not “eclipsing” the duties test would
solve a problem that the Department’s own analysis shows does not exist, and in so doing
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would knowingly expose a greater number of lower-earning salaried workers to wage
theft (which, as our response in Question 1 shows, is the predictable outcome of a low
salary threshold paired with the standard duties test).

Figure 3: Percentage of White Collar Salaried Workers by Earnings and Duties Test Status for

National, Highest-Wage. and Lowest ~Wage Regions

==Share of all salanied white collar
workers who fail the duties test who
am at least the threshold

Share of all salaried white collar
workers who pass the duties test who
am below the threshold

Percent of Workers by Type

$755

3855
013

$955

v w
w w
w 2
w“ w

$1,050

g

$1.255
81,355

“
-

Salary Level

Note: Solid lines are for the national level. Striped lines are for the highest-wage Region (West) and
dotted lines are for the lowest-wage Region (South). Vertical lines indicate the salary levels using the South
and the West ($1,050).

Question 6: To what extent did employers, in anticipation
of the 2016 Final Rule’s effective date on December 1,
2016, increase salaries of exempt employees in order to
retain their exempt status, decrease newly non-exempt
employees’ hours or change their implicit hourly rates so
that the total amount paid would remain the same,
convert worker pay from salaries to hourly wages, or
make changes to workplace policies either to limit
employee flexibility to work after normal work hours or to
track work performed during those times?

Many employers took actions to prepare for the management of newly overtime-eligible
employees in advance of the Final Rule’s original effective date on December 1, 2016.
These ranged from large employers to small, in a wide range of industries and states,
including lower-wage retail and fast food establishments, restaurants, professional
services companies, higher education institutions, and non-profit organizations. The Vice
President of Government Affairs for the Retail Industry Leaders Association (RILA) told
Bloomberg BNA that many of the retailers they represent had been preparing to comply
with the Final Rule well before the December 1 deadline.'” Retailers such as Wal-Mart and
TJX (the parent company of T.J. Maxx and Marshalls), restaurants such as Bob Evans'® and
White Castle,'® and grocery stores such as Randall’s Grocery?° and Kroger?' all announced
to the press that they planned to maintain their already-implemented changes in the face
of the injunction. Mike Schlotman, Kroger’s executive Vice President and Chief Financial
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Officer, told the Wall Street Journal in December 2016 that implementing changes to
account for newly overtime-eligible staff would affect earnings by “less than a penny of a
share next quarter.”?? Dozens of higher education institutions tracked by Future of
Research implemented the Final Rule for portions of their workforce.?3

The Department undertook an extensive, exhaustive outreach program involving
compliance assistance and education to stakeholders and employers across the country,
including business and small business, non-profit organizations, state and local
government, and higher education institutions. The Wage & Hour Division reported
conducting over 200 outreach events through District Offices. The National office hosted
multiple public web presentations on the Final Rule, implementation, and the Fair Labor
Standards Act with tens of thousands of participants. The Department acknowledged
repeatedly in the plethora of guidance materials produced that employers had multiple
ways to comply with and implement the rule, at their discretion, based on the needs of
their workforce and the situations of their employees.

In November 2016, the Department was enjoined from implementing and enforcing the
overtime rule. It is not difficult to suppose that had the Department been permitted to
continue conducting outreach, providing technical assistance, and educating the
regulated community about the effects of the rule, that even more employers would have
continued to do so. Many employers and workers alike shared that the late date of the
preliminary injunction so close to the rule’s effective date caused both legal and financial
uncertainty for them, as salary increases and overtime eligibility statuses were held in the
balance. Despite this, many employers announced that they would maintain the already-
promised or established changes. There has not been substantial evidence that
employers reversed course on implemented changes en masse, nor that employers that
implemented changes suffered financial or managerial difficulties. In fact, some employers
cited that complying with the Final Rule aligned with their goals of attracting and retaining
valuable employees, or that the process of implementation revealed other inefficiencies or
misclassifications among their workforce that they could now address.

Question 7: Would a test for exemption that relies solely
on the duties performed by the employee without regard
to the amount of salary paid by the employer be
preferable to the current standard test?

A duties-only test would not be preferable, to the contrary it would add dramatic
complications to the application of the rule. In the 2016 final rule, the Department states
the following:

The Department has repeatedly rejected this approach, and we do so again in this
rulemaking. The Department has long recognized that “the amount of salary paid to
an employee is the ‘best single test’ of exempt status,” and is the principal
delimiting requirement preventing abuse. 69 FR 22172; Stein Report at 24. Further,
as the Department explained in 2004, eliminating the salary test is contrary to the
goal of simplifying the application of the exemption, which the President has
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directed us to do in this rulemaking, and would require a ‘“significant restructuring
of the regulations,” including the “use of more rigid duties tests.” 69 FR 22172.24

Both workers and employers need the objectivity, simplicity, and predictability of the salary
test. As the above quote suggests, getting rid of the salary test would demand a
dramatically more rigorous duties test to maintain the “inverse correlation” between the
duties test and the salary test (which would essentially be lowered to zero). This would
greatly complicate the application of the exemption, increasing compliance costs for
employers. It would also increase the enforcement burden for the Department, given that
getting rid of the bright-line salary test would expose many more workers to
misclassification (see our response to Question 1 for more discussion of misclassification in
the context of a misalignment between the salary test and the duties test).

Question 8: Does the salary level set in the 2016 Final
Rule exclude from exemption particular occupations that
have traditionally been covered by the exemption and, if
so, what are those occupations?

The 2016 Final Rule does not exclude from exemption particular occupations that have
traditionally been covered by the exemption. To determine that, we calculated, by
occupation, the share of salaried workers who are exempt under the salary level set in the
2016 Final Rule (in the calculation, we use the same 250+ detailed white collar
occupations that were used in both the 2004 and 2016 rule to determine, by occupation,
the probability that a worker passed or failed the duties test). The attached table shows all
white collar occupations where the share of salaried workers who are exempt under the
2016 Final Rule is equal to or below 20 percent. (For illustrative purposes, we picked an
intentionally high cutoff for “exclusion from exemption.” Anything above 20 percent would
mean that more than one in five salaried workers in the occupation are exempt, a far cry
from exclusion.) To isolate the occupations in this group that may have been traditionally
covered by the exemption, the table also shows the share of salaried workers who are
exempt under the salary level set in the 2004 Final Rule. That share was greater than 50
percent for only one, relatively small, occupation, discussed below. (Again for illustrative
purposes, we picked an intentionally weak cutoff for “traditionally covered by the
exemption”—more than 50 percent exempt under the 2004 salary threshold. We have
discussed above how, due to the mismatch between the salary threshold and the duties
test in the 2004 rule, the 2004 salary threshold resulted in a large share of workers being
exempt who should have been overtime eligible. In other words, 50 percent exempt under
the 2004 salary threshold means that substantially less than half would be “traditionally”
covered by exemption under a rule that did not suffer from such a mismatch. Even further,
the 2004 threshold is now 13 years old and has eroded as wages have risen during that
time, resulting in a large share of workers being classified as exempt today who would
have been overtime eligible under the 2004 rule at the time it was published.)

There are a total of 36.12 million salaried workers nationwide in occupations that are
potentially affected by the salary threshold. The attached table shows that there are 94
white collar occupations, representing 7.45 million workers, where less than 20 percent of
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workers are exempt. In 81 of those occupations, representing a total of 5.86 million
workers, 6 percent or fewer of salaried workers are exempt under the 2016 threshold; but
in all of those occupations, 7 percent or fewer are exempt under the 2004 threshold as
well. Moreover, in only one of the remaining 13 occupations would more than 50 percent
of workers have been exempt under the 2004 threshold — actors. There are a total of
11,400 actors, making up well under one-tenth of one percent (0.03 percent) of all salaried
white collar workers. To summarize: this analysis shows that less than one-tenth of one
percent of all white collar salaried workers are in occupations that meet even extremely
lax definitions of “excluded from exemption” and “traditionally covered by the exemption.”
It is also worth noting there is a very high and statistically significant correlation

(r=.977) between the percentage of an occupation that is exempt under the 2004
threshold and the 2016 threshold. This suggests that the 2016 rule is highly consistent with
exemption status under the prior rule.

Question 9: The 2016 Final Rule for the first time
permitted non-discretionary bonuses and incentive
payments (including commissions) to satisfy up to 10
percent of the standard salary level. Is this an appropriate
limit or should the regulations feature a different
percentage cap?

Capping the nondiscretionary bonus allowance at 10 percent of the standard salary
threshold is appropriate. The Department has noted that “setting the limit above 10
percent could undermine the premise of the salary basis test by depriving workers of a
predetermined salary that does not fluctuate because of variations in the quality or
quantity of their work and thus is indicative of their exempt status.”2®

The 10 percent cap meets the dual goals of modernizing the rule in light of evolving
business practices while not generating undue income volatility for exempt workers who
receive nondiscretionary bonuses but whose fixed predetermined salary is below the
standard salary threshold. EAP exempt employees who are affected by the bonus
allowance are, by definition, those with the lowest fixed predetermined salary. Under the
2016 salary level, they are EAP exempt workers who have fixed predetermined earnings
between $82170 per week—90 percent of $913—and $913 (between $42,728 and
$47,476 for full-year workers). If the bonus allowance were increased, it would affect only
workers with even lower fixed predetermined earnings. For example, if the bonus
allowance were increased to 20 percent, the increase would affect workers who have
fixed predetermined earnings between $730.40—80 percent of $913—and $821.70
(between $37,981 and $42,728 for full-year workers). As the EAP exempt workers with the
lowest fixed incomes, they would likely be least able to absorb without hardship the larger
potential income swings associated with a higher bonus allowance. Importantly, this would
likely disproportionately affect racial and ethnic minorities and women due to the fact that
of EAP exempt workers, racial and ethnic minorities and women are more likely to earn at
the low end of the earnings scale.?% Of course, if the standard salary test were reduced, all
of the above numbers would shift down accordingly, meaning that the bonus
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allowance—and the potential income volatility that comes with it—would affect EAP
exempt workers with even lower fixed predetermined incomes who would be even less
able to absorb those fluctuations without added hardship.

Further, the Department noted in the 2016 rule that “We believe that a 10 percent limit is
also appropriate given that we are including nondiscretionary bonuses, incentive
payments, and commissions as part of the salary level test for the first time and the full
impact of this change on determination of EAP status is not yet known.”?” Given the lack of
additional experience with the change since the Department made that statement, it
would be arbitrary and capricious for the Department to increase the cap.

Question 10: Should there be multiple total annual
compensation levels for the highly compensated
employee exemption?

A very small share of workers who are exempt from overtime protections are exempt as a
result of the highly compensated exemption alone. For example, the analysis of the 2016
Final Rule shows that just 1.5 percent of workers who gained new protections (65,000 out
of 4.228 million) passed the highly compensated duties test but not the standard duties
test.?8 Thus, the highly compensated exemption provides little more than needless
complexity, and should be eliminated or, at the very least, kept as simple as possible, using
the same basic approach as is used in setting the standard salary threshold.

As described in our response to Questions 2 and 3, above, introducing multiple tests
would introduce needless administrative burdens for the Department, compliance costs
for employers, and an increased litigation risk.

Question 11: Should the standard salary level and the
highly compensated employee total annual compensation
level be automatically updated on a periodic basis to
ensure that they remain effective, in combination with
their respective duties tests, at identifying exempt
employees?

The salary levels should be automatically updated on a periodic basis. Before the 2016
rulemaking, the threshold hadn’t been updated since 2004, and before that, not since
1975. As a result, during the long stretches when the threshold remained unchanged, it
steadily eroded as an effective test for determining which white-collar employees are
exempt. Automatic updating solves this problem.

Automatic updating should be done in a way that precisely maintains the standard. The
2016 final rule achieves this by updating the threshold on a periodic basis to the 40th
percentile of earnings of full-time salaried workers in the lowest-wage Census region. This
general approach ensures that the standard laid out in a final rule would be preserved —
neither strengthened nor weakened. In other words, automatic updating in this way simply
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preserves the status quo. Updating based on any other basis, such as with a measure of
price inflation, is inappropriate because—except in the highly unlikely case where prices
grow at exactly the same pace as the benchmark used to set the salary level—the
threshold would become misaligned over time.

Importantly, it would be unnecessary and unworkable for the Department to do more
frequent rulemaking instead of automatic updating. Rulemaking is extremely time and
resource-intensive and it doesn’t make sense to continually devote limited resources to
maintain the status quo in a regulation when it can be done automatically. Notice and
comment rulemaking should be reserved for when policymakers want to change the
substance of the rule.

Automatic updating provides crucial predictability. The transparency of the 2016 approach
— in which the benchmark series is published on a quarterly basis by the Bureau of Labor
Statistics?°—is advisable because it means that employers and employees alike can plan
for future updates with a high degree of certainty.

Updating should occur no farther apart than every three years, with one year being
optimal, to reduce the degree of erosion between updates.

Sincerely,
Heidi Shierholz
Senior Economist and Director of Policy at the Economic Policy Institute

Endnotes

1. 82 Fed. Reg. at 34616
2. 81Fed. Reg. at 32391

3. http://www.epi.org/publication/nearly-one-third-of-salaried-workers-will-be-guaranteed-overtime-
under-the-new-rule-but-that-falls-short-of-the-half-covered-in-the-mid-1970s/

4. 81 Fed. Reg. at 32405
5. 81 Fed. Reg. at 32396

6. “The Department has always recognized that the salary level test works in tandem with the duties
requirements to identify bona fide EAP employees and protect the overtime rights of nonexempt
white collar workers.” (81 FR 32444)

7. In the RFI, the Department notes that “the $455 per week salary level was equivalent to the lower
salary level that would have resulted from the methodology the Department previously used to set
he lower long test salary levels.” (82 Fed. Reg. at 34617)

8. 81 Fed. Reg. at 32463
9. 81 Fed. Reg. at 32465

10. 69 Fed. Reg. at 22171

Economic Policy Institute

"


http://www.epi.org/publication/nearly-one-third-of-salaried-workers-will-be-guaranteed-overtime-under-the-new-rule-but-that-falls-short-of-the-half-covered-in-the-mid-1970s/
http://www.epi.org/publication/nearly-one-third-of-salaried-workers-will-be-guaranteed-overtime-under-the-new-rule-but-that-falls-short-of-the-half-covered-in-the-mid-1970s/

Tavle  Share of salaried workers who are overtime-exempt
under the 2004 and 2016 salary levels, by detailed

occupation

Includes all white collar occupations where the overtime-exempt share under
the 2016 salary level is 20% or less

Total
number Share exempt Share exempt
of under 2016 under 2004
salaried salary level salary level
Occupation workers  ($913 per week) ($455 per week)
Gaming Cage Workers 600 0% 5%
Telephone Operators 4,700 0% 4%
Hosts and Hostesses, Restaurant, 16,200 1% 3%
Lounge, and Coffee Shop
Library Assistants, Clerical 17,800 1% 4%
Tellers 55,400 1% 4%
Pharmacy Aides 4,000 2% 5%
Library Technicians 2,000 2% 5%
Door-to-Door Sales Workers, News 21,400 2% 3%
and Street Vendors, and Related
Workers
Medical Transcriptionists 10,500 2% 4%
Veterinary Assistants and Laboratory 6,200 2% 5%
Animal Caretakers
Phlebotomists 13,300 2% 4%
Proofreaders and Copy Markers 2,500 2% 5%
Hotel, Motel, and Resort Desk Clerks 19,900 2% 5%
Medical Assistants 85,500 2% 4%
Healthcare Support Workers, All 15,800 2% 5%
Other, Including Medical Equipment
Preparers
Receptionists and Information Clerks 205,600 2% 5%
Couriers and Messengers 54,000 2% 5%
File Clerks 50,100 2% 5%
Word Processors and Typists 27,900 2% 5%
Mail Clerks and Mail Machine 14,800 2% 5%
Operators, Except Postal Service
Bill and Account Collectors 44,000 2% 5%
Office Clerks, General 357,900 2% 5%
Models, Demonstrators, and Product 11,600 2% 3%
Promoters
Cashiers 287,700 2% 4%

Economic Policy Institute 12



Table 1 Total

(cont.) number Share exempt Share exempt
of under 2016 under 2004
salaried salary level salary level
Occupation workers  ($913 per week) ($455 per week)
Office Machine Operators, Except 7,700 3% 5%
Computer
First-Line Supervisors of Farming, 2,800 3% 4%
Fishing, and Forestry Workers
Shipping, Receiving, and Traffic 73,000 3% 5%
Clerks
Data Entry Keyers 59,800 3% 5%
First-Line Supervisors of 70,200 3% 5%
Housekeeping and Janitorial Workers
Teacher Assistants 20,500 3% 4%
Bookkeeping, Accounting, and 364,300 3% 5%
Auditing Clerks
Interviewers, Except Eligibility and 25,100 3% 5%
Loan
Information and Record Clerks, All 48,600 3% 5%
Other
Animal Trainers 14,000 3% 5%
First-Line Supervisors of Personal 42300 3% 5%
Service Workers
Dispatchers 80,800 3% 5%
Billing and Posting Clerks 110,500 3% 5%
Secretaries and Administrative 1,035,000 3% 5%
Assistants
Health Practitioner Support 82,400 3% 5%
Technologists and Technicians
Parts Salespersons 19,800 3% 5%
Licensed Practical and Licensed 112,500 3% 5%
Vocational Nurses
Weighers, Measurers, Checkers, and 9,700 3% 5%
Samplers, Recordkeeping
Office and Administrative Support 191,200 3% 5%
Workers, All Other
Reservation and Transportation 35,800 3% 5%

Ticket Agents and Travel Clerks

Payroll and Timekeeping Clerks 57,800
Statistical Assistants 5,300
Meter Readers, Utilities 7,000
Retail Salespersons 685,700
Order Clerks 32,00
Travel Agents 29,700

3%

4%

4%

4%

4%

4%

5%

5%

5%

5%

5%

5%
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Table 1
(cont.)

Total
number Share exempt Share exempt
of under 2016 under 2004
salaried salary level salary level
Occupation workers  ($913 per week) ($455 per week)
Postal Service Clerks 28,000 4% 5%
Switchboard Operators, Including 1,800 4% 5%
Answering Service
Human Resources Assistants, Except 16,200 4% 5%
Payroll and Timekeeping
Court, Municipal, and License Clerks 32,600 4% 5%
Medical Records and Health 41100 4% 5%
Information Technicians
Counter and Rental Clerks 26,200 4% 5%
Miscellaneous Life, Physical, and 78,400 4% 5%
Social Science Technicians
Paralegals and Legal Assistants 192,900 4% 5%
Computer Operators 23,800 4% 5%
Agricultural and Food Science 6,400 4% 5%
Technicians
Production, Planning, and Expediting 108,000 4% 5%
Clerks
Cargo and Freight Agents 8,400 4% 5%
Surveying and Mapping Technicians 21,700 4% 5%
Telemarketers 13,200 4% 5%
Chemical Technicians 25,300 4% 5%
First-Line Supervisors of Construction 233,200 4% 5%
Trades and Extraction Workers
Procurement Clerks 13,400 4% 5%
Financial Clerks, All Other 32,500 4% 5%
Private Detectives and Investigators 32,200 4% 5%
Engineering Technicians, Except 123,300 4% 5%
Drafters
Postal Service Mail Sorters, 14,900 4% 5%
Processors, and Processing Machine
Operators
Postal Service Mail Carriers 99,300 5% 5%
Drafters 39,900 5% 5%
Broadcast and Sound Engineering 39,400 5% 5%
Technicians and Radio Operators
Computer Control Programmers and 10,500 5% 5%
Operators
Communications Equipment 2,400 5% 5%

Operators, All Other

Economic Policy Institute

14



Table 1 Total

(cont.) number Share exempt Share exempt
of under 2016 under 2004
salaried salary level salary level
Occupation workers  ($913 per week) ($455 per week)
Aircraft Pilots and Flight Engineers 18,900 5% 5%
Biological Technicians 9,800 5% 5%
Geological and Petroleum 6,000 5% 5%
Technicians
New Accounts Clerks 6,000 5% 6%
Brokerage Clerks 1,800 6% 7%
First-Line Supervisors of Food 119,300 12% 27%

Preparation and Serving Workers

First-Line Supervisors of 42,500 14% 27%
Landscaping, Lawn Service, and
Groundskeeping Workers

Actors 11,400 15% 60%
Insurance Claims and Policy 88,000 16% 29%
Processing Clerks

Social and Human Service Assistants 72,700 16% 28%
Loan Interviewers and Clerks 53,900 16% 29%
Air Traffic Controllers and Airfield 5,000 18% 27%
Operations Specialists

Emergency Medical Technicians and 43,600 18% 29%
Paramedics

Dental Hygienists 45,300 19% 28%
Customer Service Representatives 577,400 19% 28%
Food Service Managers 461,000 20% 29%
Eligibility Interviewers, Government 19,400 20% 30%
Programs

Miscellaneous Community and Social 49,800 20% 28%

Service Specialists, Including Health
Educators and Community Health
Workers

Source: Author's analysis of Current Population Survey Outgoing Rotation Group microdata, 2015 and 2016

Economic Policy Institute

11. 81 Fed. Reg. at 32463

12. The first step of the Kantor method is described in (81 Fed. Reg. at 32461)
13. https://www.bls.gov/cps/research_series_earnings_nonhourly_workers.htm
14. 81 Fed. Reg. at 32467

15. 81 Fed. Reg. at 32465

16. Alternatives are listed in Table 11. (81 Fed. Reg. at 32467)
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17. https://www.bna.com/retailers-follow-walmarts-n57982079272/

18. http://www.dispatch.com/content/stories/business/2016/12/29/1-stay-of-higher-salary-theshold-
rule-for-ot-came-too-late-for-many-businesses.html

19. http://www.dispatch.com/content/stories/business/2016/12/29/1-stay-of-higher-salary-theshold-
rule-for-ot-came-too-late-for-many-businesses.html

20. http://www.houstonchronicle.com/business/texasnomics/article/Last-minute-injunction-creates-a-
patchwork-of-10644275.php

21. https://www.wsj.com/articles/some-employers-stick-with-raises-despite-uncertainty-on-overtime-
rule-1482242402

22. https://www.wsj.com/articles/some-employers-stick-with-raises-despite-uncertainty-on-overtime-
rule-1482242402

23. http://futureofresearch.org/flsa-and-postdocs/

24. 81 Fed. Reg. at 32422.

25. 81 Fed. Reg. at 32426

26. http://www.epi.org/publication/increasing-overtime-salary-threshold-family/
27. 81 Fed. Reg. at 32426

28. 81Fed. Reg. at 32394

29. https://www.bls.gov/cps/research_series_earnings_nonhourly_workers.htm
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